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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
10  CFR  Part  211 
[Docket  No.  ERA-R>80-16] 

Motor  Gasoline  Allocation  Revision 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Economic  Regulatory 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  is  issuing 
proposed  changes  to  its  gasoline 
allocation  program  which  would: 

1.  Revise  ERA's  Guidelines  for  making 
allocation  assignments  to  new  motor 
gasoline  retail  outlets.  The  current 
presumption  in  favor  of  making 
assignments  for  new  retail  outlets  would 
be  eliminated.  Assignments  would  not 
generally  be  made  to  a  proposed  new 
outlet  unless  (i)  the  inunediate  supplier 
and  all  other  suppliers  to  it  (including 
the  refiner-supplier)  were  willing  to 
supply  it  and  (ii)  each  supplier  had  an 
allocation  fraction  of  greater  than  one  or 
some  other  fraction  specified  by  ERA. 
Applications  would  also  be  denied  if 
independent  competitors  could 
demonstrate  that  the  assignment  would 
seriously  jeopardize  their  viability. 
Assignments  would  be  made,  however, 
if  necessary  to  satisfy  new  demand 
growth  regardless  of  the  suppliers’ 
allocation  fractions  or  their  willingness 
to  supply. 

Under  an  alternative  revision  of  the 
Guidelines,  adjustments  and 
assignments  would  be  made  if  all 
suppliers  to  the  outlet  would  be  willing 
to  supply  the  applicant,  regardless  of  the 
suppliers’  allocation  fractions.  Unwilling 
suppliers  would  not  be  assigned  under 
this  alternative.  Market  forces  would  be 
relied  upon  to  satisfy  new  demand; 
however,  refiners  would  not  be 
permitted  to  increase  the  proportional 
amount  of  gasoline  supplied  to 
company-operated  outlets. 

2.  Permit  existing  retail  outlets  to 
apply  for  adjustments  to  their  base 
period  used  under  the  same  standards 
that  would  apply  to  new  outlets. 

3.  Delete  cjorrent  provisions  which  (i) 
allow  resellers  to  supply  new  retail 
outlets  on  an  interim  basis  upon  the 
filing  of  an  application  for  an  allocation 
and  (ii)  require  refiner-suppliers  to 
furnish  the  additional  volumes  upon  a 
certification  to  them  pending  ERA 
action. 

4.  Allow  resellers  and  refiners 
increased  flexibility  to  reassign  base 
period  volumes  of  company-operated  • 


and  closed  independent  retail  outlets  so 
long  as  the  proportional  share  of  the 
gasoline  the  supplier  provides  to 
independent  dealers  would  be 
preserved.  The  supplier  would  be 
permitted  to  use  at  its  discretion  the 
volumes  that  had  been  supplied  to  the 
closed  outlets  to  supply  new  retail 
outlets  or  to  shift  such  volumes  to  other 
existing  outlets.  An  alternative  would 
limit  this  flexibility  and  require  volumes 
to  be  kept  within  ^e  same  geographic 
area. 

5.  Revise  prospectively  the  current 
unusual  growth  adjustment.  To  be 
eligible,  a  firm’s  average  monthly 
gasoline  purchases  during  the  period 
October  1978  through  Februry  1979 
would  have  had  to  have  been  at  least 
ten  percent  greater  than  its  average 
purchase  during  the  same  period  a  year 
earlier,  rather  than  greater  than  its 
purchases  during  the  base  period  month 
as  is  now  the  case.  A  ten  percent 
deductible  would  also  be  established. 
The  current  imusual  growth  adjustment 
would  no  longer  be  operative  and  firms 
currently  receiving  imusual  growth 
volumes  would  have  to  qualify  anew  to 
receive  any  unusual  growth  adjustment. 
The  revision  would  be  intended  to 
reduce  the  seasonality  and  other  biases 
associated  with  the  present  provision. 

6.  Permit  resellers  which  receive  more 
than  one  brand  of  motor  gasoline  from 
other  firms  to  maintain  separate 
allocation  fi-actions  for  their  different 
brands  of  gasoline  supplied  to 
purchasers  that  maintain  the  same 
respective  brands. 

7.  Allow  state  governors  to  require 
suppliers  to  shift  gasoline  supplies 
within  states  on  the  same  basis  that 
suppliers  can  presently  take  such 
actions. 

8.  For  purposes  of  the  allocation 
regulations  only,  classify  vehicle  leasing 
firms  as  wholesale  purchaser-consumers 
with  an  allocation  level  of  one  hundred 
percent  of  base  period  use  subject  to  an 
allocation  fraction. 

ERA  is  also  seeking  comment  on  the 
option  of  exempting  motor  gasoline  from 
mandatory  allocation  regardless  of 
whether  price  controls  are  retained. 
Provisions  that  would  remain  in  effect 
under  such  an  exemption  would  include 
the  state  set-aside  program,  ERA’s 
redirection  authority  and  the  authority 
of  DOE’S  Office  of  Hearings  and 
Appeals. 

The  proposed  changes  are  all 
designed  to  make  DOE’s  allocation 
program  more  responsive  to  the  impacts 
of  a  gasoline  shortage.  No  decision  will 
be  made  to  adopt  any  of  the  proposed 
changes  until  a  complete  public 
discussion  of  the  issues  can  be  effected. 


DATES:  Written  comments  by  August  19, 
1980;  requests  to  speak  by  July  14, 1980, 
4:30  p.m.;  Hearing  dates:  Washington, 
D.C.  hearing:  July  28  and  29, 1980; 
Atlanta,  Georgia  hearing:  July  17, 1980; 
Kansas  City,  Missouri  hearing:  July  21, 
1980;  San  Francisco,  California  hearing: 
July  24, 1980.  If  necessary,  each  hearing 
will  continue  at  9:30  a.m.  the  following 
day. 

ADDRESSES:  All  written  comments  and 
requests  to  speak  for  the  Washington, 
D.C.  hearing  to:  Economic  Regulatory 
Administration,  Office  of  Public  Hearing 
Management,  Docket  No,  ERA-R-80-15, 
Room  2313,  2000  M  Street,  N.W., 
Washington,  D.C.  20461.  Other  requests 
to  speak:  Atlanta  hearing — U.S. 
Department  of  Energy,  Region  IV,  1655 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309,  Attn:  Betty  Camp,  (404)  881-2096; 
San  Francisco  hearing — U.S, 

Department  of  Energy,  Region  IX,  333 
market  Street,  San  Francisco,  California 
94111,  Attn:  Terry  Osborn,  (415)  764- 
7027;  Kansas  City  hearing — U.S. 
Department  of  Energy,  Region  VII,  324 
East  Eleventh  Street,  Kansas  City,  Mo. 
64106,  Attn:  Larry  Meyer,  (816)  374-2936. 

Hearing  Locations:  Washington,  D.C. 
hearing — ^Room  2105,  2000  M  Street, 
N.W.,  Washington,  D.C.  Atlanta 
hearing — ^The  Squire  Inn,  N.E.,  2115 
Piedmont  Rd.,  N.E.,  Atlanta,  Georgia; 
San  Francisco  hearing — The  Jack  Tar 
Hotel,  California  Room,  1101  Van  Ness 
Avenue,  San  Francisco,  California; 
Kansas  City  hearing — ^Federal  Building, 
Room  140,  601  East  12th  Street,  Kansas 
City,  Missouri. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Gillette  (Comment 
Procedures),  Economic  Regulatory 
Administration,  Room  2214-p,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461, 
(202)  653-3757. 

William  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  B-110,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461, 
(202)  653-4055. 

William  Caldwell  (Regulations  & 
Emergency  Planning),  Economic 
Regulatory  Administration,  Room 
2304,  2000  M  Street,  N.W., 
Washington,  D.C.  20461,  (202)  653- 
3256. 

Alan  T.  Lockard  (Office  of  Petroleum 
Operations),  Economic  Regulatory 
Administration,  Room  6222,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461, 
(202)  653-3443. 

William  Funk  or  Joel  M.  Yudson  (Office 
of  General  Counsel),  Department  of 
Energy,  Room  6A-127, 1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  252- 
6736  or  252-6744. 
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SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Amendments  Proposed. 

A.  Assignments  to  New  Outlets  and 
Adjustments  For  Existing  Outlets. 

B.  Unusual  Growth  Adjustment. 

C.  Interim  Supplies  and  Adjustments. 

D.  Increased  Refiner  and  Wholesale 
Marketer  Flexibility. 

E.  Separate  Allocation  Fractions  for 
Separate  Brands. 

F.  Miscellaneous  Amendments. 

G.  Governor’s  Redirection  Authority. 

H.  Vehicle  Leasing  Firms. 

III.  Further  Comments  Requested. 

Allocation  Deregulation. 

IV.  Procedural  Matters. 

V.  Written  Comment  and  Public  Hearings 
Procedures. 

I.  Background 

Immediately  preceding  and  during  the 
shortage  months  of  1979,  we  made  major 
changes  to  the  gasoline  allocation 
program.  These  included  updating  the 
base  period  from  1972  to  November  1977 
through  October  1978,  adopting  an 
unusual  growth  provision  to  account  for 
demand  shifts  following  the  base  period, 
and  changing  the  allocation  entitlements 
for  priority  users  from  current 
requirements  to  an  historical  base. 

A  reevaluation  of  some  of  the  major 
features  of  the  program  may  be  useful  to 
avoid  a  recvurence  of  last  summer’s 
problems,  particularly  the  emergence  of 
lines  in  certain  areas.  In  this  proposal, 
we  are  proposing  a  niunber  of 
alternatives  on  which  public  comment  is 
sought.  We  will  not  adopt  any 
amendment  until  a  full  airing  of  the 
issues  associated  with  the  amendment  is 
achieved.  We  may  ultimately  conclude 
that,  in  light  of  the  September  30, 1981 
expiration  of  the  program,  the  costs 
associated  with  implementing  the 
various  proposals  outweigh  the  need  for 
the  changes  despite  the  imperfections  in 
the  current  program.  Some  of  the 
proposed  changes,  such  as  those 
involving  assignments  and  adjustments 
for  new  and  existing  retail  outlets,  have 
been  under  DOE  scrutiny  for  a  long 
period  of  time  and  relate  to  problems 
requiring  immediate  resolution.  Thus, 
we  may  adopt  final  rules  on  these  issues 
fairly  quickly  to  reduce  dislocations  that 
are  already  occurring  while  action  may 
be  delayed  on  other  issues,  for  which 
more  extensive  analysis  may  be  needed. 

Before  we  discuss  the  specific 
proposals,  we  wish  to  point  out 
particular  features  of  the  program  for 
which  no  modifications  are  expected. 
Most  importantly,  the  use  of  the 
historical  period  November  1977  through 
October  1978  on  which  to  base  the 
program  will  remain  unchanged, 
similarly,  the  categories  of  ultimate 
consumers  that  receive  first  priority 


treatment  are  expected  to  remain  the 
same. 

II.  Amendments  Proposed 

A.  Assignment  to  New  Outlets  and 
Adjustments  for  Existing  Outlets 

The  DOE  has  received  much  comment 
on  the  need  to  examine  the  disparate 
treatment  afforded  new  and  existing 
retail  sales  outlets  under  the  current 
regulations.  Many  persons  have 
requested  that  DOE  eliminate  a 
perceived  bias  in  favor  of  new  outlets. 
Some  have  suggested  that  DOE  impose  a 
complete  moratorium  on  granting 
allocations  to  new  outlets.  We  have 
received  petitions  for  rulemakings  that 
deal  with  this  issue,  including  one  from 
the  Small  Business  Administration.  The 
following  discussion  and  proposal 
respond  to  our  concerns  in  this  area. 

Current  Guidelines 

ERA  currently  makes  allocation 
assignments  to  new  retail  sales  outlets 
in  accordance  with  the  Guidelines  for 
Evaluation  of  Applications  for 
Assignment  of  Supplier  and  Base  Period 
Use  to  New  Gasoline  Ratail  Outlets 
(Guidelines).  These  were  issued 
originally  in  1975  (41  FR  20342,  May  9, 
1975),  and  revised  in  1976  and  1977, 
during  a  period  when  gasoline  supplies 
were  ample. 

The  Guidelines  contain  a  strong 
presumption  in  favor  of  approving  a 
supplier/purchaser  relationship  for  a 
proposed  new  retail  sales  outlet. 
Basically  they  provide  that,  absent 
countervailing  circumstances,  a  firm 
which  can  find  a  willing  supplier  will  be 
granted  an  allocation  equal  to  that  of  the 
average  retail  outlet  of  similar  size  and 
nature  in  the  same  market  area.  For 
instance,  a  typical  high  volume  self- 
serve  station  applying  for  an  assignment 
would  receive  a  considerably  higher 
allocation  than  existing  full-service 
stations  in  its  market  area.  The  ■ 
requirement  for  a  willing  supplier  may 
be  satisfied  by  an  agreement  with  any 
mid-level  marketer,  regardless  of 
whether  the  mid-level  marketer  has  its 
own  supply  or  is  an  affiliate  of  the 
applicant.  After  an  assignment  is  made, 
the  regulations  require  the  mid-level 
marketer’s  refiner-supplier  to  provide 
the  extra  volumes  whether  or  not  it  is  a 
willing  supplier. 

The  new  outlet  assignment  procedures 
have  had  a  number  of  unintended 
effects.  First,  each  new  supply 
obligation  to  a  supplier  with  an 
allocation  fraction  of  less  than  one  has 
reduced  the  volumes  available  to  its 
other  historical  customers.  Second,  each 
high  volume  station  that  is  granted  a 
new  allocation  in  an  area  can  cause 


adverse  competitive  effects  on  existing 
outlets  in  the  area  that  may  be  receiving 
reduced  supplies.  In  addition,  there  has 
been  no  overall  effort  to  insure  that  new 
outlets  are  opening  in  areas  which  need 
the  product. 

Furthermore,  in  periods  of 
substantially  reduced  supply,  new 
assignments  can  result  in  new  outlets 
obtaining  an  unfair  advantage  over 
existing  retail  outlets.  Assignment 
applications  for  new  stations  typically 
are  made  on  the  basis  of  volumes 
necessary  to  assure  their  profitability 
even  if  the  assigned  suppliers  will  have 
sharply  reduced  allocation  fractions. 
Already  existing  stations,  however, 
generally  cannot  receive  adjustments  to 
their  base  period  volumes  when  their 
suppliers  maintain  low  allocation 
fractions  unless  they  can  show  to  DOE’s 
Office  of  Hearings  and  Appeals  (OHA) 
severe  hardship  or  gross  inequity. 

Although  there  has  been  recent 
guidance  (45  FR  15975,  March  12. 1980) 
sent  to  era’s  Regional  Offices 
explaining  various  countervailing 
factors  that  would  rebut  the  current 
presumption  in  favor  of  granting 
allocations  for  new  outlets,  the 
Guidelines  themselves  need  revision. 
Thus,  under  this  proposal,  the 
Guidelines  would  be  revised  to 
eliminate  the  presumption  altogether.  In 
this  notice,  we  are  proposing  to  codify 
the  portion  of  the  Guidelines  that  we 
intend  to  revise.  In  the  final  rule  we 
intend  to  codify  not  only  the  revised 
portion,  but  also  the  remainder  of  the 
Guidelines  which  would  continue 
unchanged. 

First  Alternative  Proposal 

We  are  proposing  that  except  in 
certain  limited  situations  described 
herein,  ERA  would  grant  an  allocation 
for  a  new  retail  outlet  only  if  all  of  the 
applicant’s  suppliers  (including  its 
refiner-supplier)  have  maintained  for 
three  consecutive  months  immediately 
prior  to  the  filing  of  the  application 
allocation  fractions  of  greater  than  one 
(1.0)  or  some  other  allocation  fraction 
specified  by  the  national  office  of  ERA. 
Such  a  rule  would  minimize  the  impact 
of  an  assignment  on  the  suppliers’  other 
customers.  ERA  would  be  permitted  to 
specify  a  fraction  other  than  one  (1.0) 
above  which  assigiunents  may  be  made 
so  as  to  account  for  situations  when 
existing  demand  is  generally  satisfied  at 
a  lower  fraction. 

Currently,  gasoline  demand  appears 
to  be  satisfied  and  stocks  are  at  high 
levels,  but  prime  suppliers’  allocation 
fractions  for  May  1980  averaged  0.89 
(Preliminary  DOE  estimate  derived  from 
submissions  by  prime  suppliers  of  Form 
EIA-25).  We  solicit  your  comments  as  to 
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what  allocation  fraction  should  be 
designated  as  the  cutoff  below  which 
suppliers  should  not  currently  receive 
new  supply  obligations.  For  example, 
under  such  conditions,  would  it  be 
appropriate  for  ERA  to  refrain  from 
imposing  new  supply  obligations  only 
upon  suppliers  with  allocation  fractions 
of  less  than  0.89? 

era’s  current  policy  is  generally  not 
to  assign  an  unwilling  immediate 
supplier  to  supply  an  outlet  because 
such  assignments  would  be  undesirable 
interference  with  market  mechanisms. 

On  the  same  theory,  we  are  proposing  to 
extend  this  policy  to  situations  where 
there  are  unwilling  refiner-suppliers 
because  such  suppliers  would  be 
required  to  supply  the  additional 
volumes  under  §  211.13(c).  (As 
explained  infra,  under  this  first 
alternative  the  requirement  for  a  willing 
supplier  would  not  apply  if  an  area  has 
experienced  a  real  growth  in  demand 
which  remains  unsatisHed.) 

We  specifically  solicit  comments  on 
whether  requiring  refiner-suppliers  to  be 
willing  to  supply  is  likely  to  result  in  an 
increase  in  the  number  of  retail  outlets 
operated  by  refiner-suppliers  at  the 
expense  of  the  independent  segment  of 
the  industry.  If  this  might  occur,  should 
we  adopt  a  sub-alternative  of  requiring 
a  willing  refiner-supplier  only  when  the 
immediate  supplier,  such  as  a  jobber, 
would  otherwise  be  the  willing  supplier 
for  one  of  its  own  company-owned 
outlets? 

If  the  allocation  fractions  of  the 
applicant's  immediate  supplier  and  its 
refiner-supplier  would  be  greater  than 
one  (or  such  other  faction  designated  by 
ERA),  we  are  proposing  that 
applications  should  be  denied  if  those 
opposing  such  applications  could 
demonstrate  that  the  granting  of  an 
assignment  would  seriously  jeopardize 
the  competitive  viability  of  existing 
independent  marketers  as  a  class  or 
individually.  In  this  connection,  the 
comments  solicited  from  independent 
and  small  refiners  and  branded  and 
non-branded  independent  marketers 
operating  stations  within  the  same 
trading  area  as  the  applicant  would  be 
carefully  reviewed.  'To  deny  an 
application,  we  would  require 
substantial  evidence  that  granting  the 
application  would  result  in  probable 
severe  and  irreversible  damage  to  the 
existing  independent  segment  in  the 
proposed  market  or  particular  members 
thereof.  Such  evidence  could  consist  of  a 
showing  of  probable  financial 
impairment  to  a  particular  independent 
marketer,  or  evidence  that  the  volume  of  ’ 
business  enjoyed  by  the  independent 
segment  in  the  marketplace  would 


probably  be  substantially  and 
permanently  reduced.  However,  such  a 
showing  could  not  rest  upon 
unsubstantiated  assertions  or  mere 
speculation.  There  would  have  to  be 
evidence  of  the  specific  adverse  impacts 
of  an  assignment.  This  standard  is 
already  included  generally  in  10  CFR 
211.12(e)(4). 

Under  the  first  alternative  Guidelines 
revision,  assignments  would  also  be 
made  if  an  applicant  could  demonstrate 
clearly  that  the  area  where  it  proposes 
to  sell  the  additional  volumes  had 
experienced  real  growth  that  existing 
stations  could  not  satisfy.  This  would  be 
a  sufficient  showing  upon  which  to 
make  an  assignment  regardless  of 
suppliers'  allocation  fractions  or 
willingness  to  supply. 

Typically,  a  firm  would  not  invest  in  a 
new  outlet  or  convert  an  existing  outlet 
unless  it  is  relatively  certain  that  it  can 
sell  the  gasoline  at  that  outlet.  Yet,  the 
ability  of  a  firm  to  sell  gasoline  in  a 
market  may  only  evidence  the  seller’s 
ability  to  compete  successfully  for 
existing  demand  and  not  to  satisfy  new 
demand.  Thus,  for  ERA  to  make  an 
assignment  on  the  basis  of  increased 
demand,  there  should  be  substantial 
evidence  that  there  has  been  a  growth  in 
gasoline  demand  in  the  area  that  has  not 
been  satisfied  by  other  new  or  existing 
stations. 

Evidence  of  growth  could  typically 
include  a  demonstration  of  population 
increases  in  the  area  since  March  1, 

1979,  increases  in  vehicle  registration, 
increases  in  the  traffic  count  in  the  area 
or  other  demographic  changes.  In 
addition,  it  may  be  be  useful  if 
governmental  officials  would  attest  to 
the  nature  and  magnitude  of  the  new 
demand.  Comments  from  such  officials 
could  be  requested  at  the  same  time  that 
aggrieved  persons  are  asked  for  their 
comments.  We  are  concerned  with 
developing  specific  yardsticks  by  which 
to  measure  new  demand  and  invite  your 
comments  in  this  regard. 

Existing  Station  Adjustments 

We  intend  to  eliminate  the  current 
restrictive  treatment  of  existing  retail 
outlets  and  propose  that  they  be 
permitted  to  receive  adjusments  under 
the  same  limited  circumstances  that 
assignments  would  be  made  for  new 
outlets.  The  size  of  an  adjustment  for  an 
existing  retail  outlet  would  be 
determined  in  the  same  manner  as  the 
allocation  of  a  new  outlet,  "rtius,  if  an 
existing  outlet  were  to  covert  its 
operations  from  a  full  service  operation 
to  a  high  volume,  self-service  operation, 
the  adjusted  base  period  volume  would 
be  that  of  other  comparable  outlets  in 
the  marketing  area.  As  with  new 


assignments,  adjustments  for  existing 
outlets  would  not  be  made  if  the 
suppliers'  allocation  fractions  are  less 
than  one  (or  another  fraction  specified 
by  ERA)  or  if  the  suppliers  are  not 
willing  to  provide  the  additional 
volumes.  Similarly,  if  the  allocation  of 
the  existing  outlet  already  approximates 
the  size  of  allocations  for  comparable 
retail  outlets  in  the  area,  no  adjustment 
will  be  allowed.  However,  if  an 
applicant  can  demonstrate  that  the 
adjustment  is  necessary  to  meet 
unsatisfied  new  demand  in  the  area,  an 
adjustment  would  be  made. 


We  request  comments  as  to  whether 
the  size  of  allocations  to  new  outlets 
and  adjustments  for  existing  outlets 
should  be  limited  to  the  average  volume 
of  all  stations  in  the  market  area  rather 
than  the  average  volume  of  comparable 
outlets  in  the  existing  market  area. 

Other  alternative  methods  of 
determining  the  appropriate  size  of  an 
outlet’s  allocation  on  which  we  seek 
comments  are  (1)  The  averaging  of 
volumes  of  all  stations  in  the  county  in 
which  the  applicant  is  located  or  (2) 
setting  up  a  discrete  number  of  uniform 
base  period  uses  nationally  or  regionally 
for  a  few  types  of  stations.  Under  this 
last  alternative  each  successful 
applicant  would  receive  an  allocation 
equal  to  the  base  period  use  of  the 
category  of  outlet  to  which  it  would  be 
most  closely  matched. 

Priority  Among  Applicants 

Under  the  first  proposed  alternative,  it 
is  likely  that  ERA  would  receive 
requests  for  additional  gasoline  from 
more  than  one  existing  or  new  outlet  in 
the  same  area  to  meet  new  demand  in 
that  area.  A  question  arises  as  to  the 
extent  each  request  should  be  granted. 

In  such  a  situation,  we  expect  that  if  any 
of  the  applicants  have  willing  suppliers 
with  allocation  fractions  greater  than 
one,  those  applicants  would  receive 
assignments  or  adjustments  to  provide 
allocations  commensurate  with 
comparable  outlets.  If  after  such 
assignments  or  adjustments  are  made 
there  remains  unsatisfied  new  demand, 

ERA  would  grant  in  part  the  requests  of 
the  other  applicants  and  prorate  the 
additional  volumes  based  on  each 
applicant’s  annual  base  period  use.  Your 
comments  in  this  regard  would  be 
welcomed. 

Second  Alternative  Proposal 

The  second  alternative  proposal 
would  also  treat  equally  applications  to 
DOE  for  assignments  to  new  retail 
outlets  and  adjustments  for  existing 
outlets.  Under  this  alternative,  neither  v. 


Size  of  Allocations 
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assignments  nor  adjustments  would  be 
made  to  an  outlet  unless  all  suppliers  to 
that  outlet,  including  the  refiner- 
supplier,  would  be  willing  to  supply  the 
outlet.  The  alternative  proposal  would 
also  discourage  refiners  from  being 
willing  to  supply  additional  volumes 
only  to  company-operated  outlets.  It 
would  prohibit  any  refiner  from 
increasing  the  proportion  of  gasoline 
sold  at  company-operated  outlets  above 
the  proportion  of  its  total  gasoline  sales 
sold  at  such  outlets  during  a  recent 
period,  such  as  May  1980.  Thus,  the 
market  share  of  non-refiner  operated 
outlets  would  be  preserved.  We  seek 
comment  on  whether  this  alternative 
should  also  include  a  provision  that 
would  preserve  the  market  share  of 
other  categories  of  independent 
marketers,  such  as  jobbers. 

There  would  be  no  threshold 
allocation  fraction  which  a  supplier 
would  have  to  maintain  before  an 
assignment  or  adjustment  could  be 
made.  Under  this  alternative,  unwilling 
suppliers  would  not  be  assigned.  It  is 
presumed  that  if  unsatisfied  demand 
exists  in  an  area,  market  forces  will 
cause  some  suppliers  to  be  willing  to 
supply  additional  product  to  the  area 
and  that  DOE  would  not  be  required  to 
interfere  with  market  mechanisms  and 
obligate  unwilling  firms.  As  under  the 
first  alternative,  if  a  competitor  of  the 
applicant  could  demonstrate  that  the 
assignment  or  adjustment  would 
significantly  impair  its  competitive 
viability,  the  application  would  be 
denied. 

The  size  of  adjustments  for  existing 
outlets  would  not  be  determined  by 
referring  exclusively  to  the  average  base 
period  uses  of  comparable  outlets  in  the 
marketing  area.  We  are  proposing  under 
this  alternative  that  existing  outlets 
could  receive  adjustments  from  willing 
suppliers  to  raise  their  base  period  uses 
to  the  average  of  other  outlets  of  similar 
type  and  nature  in  the  area  (the 
comparable  outlet  standard)  or  up  to 
60,000  gallons  per  month,  whichever  is 
greater.  The  60,000  gallon  per  month 
figure  was  selected  to  provide  a 
geiierally  suitable  increment  to  allow 
adjustments  for  existing  outlets  to  meet 
new  demand.  By  limiting  the  size  of 
adjustments  for  existing  outlets,  the 
provision  would  moderate  the  effects  of 
possible  preference  shown  by  refiners  to 
particular  independent  outlets.  Would  a 
volumetric  limit  on  adjustments 
different  from  60,000  gallons  per  month 
be  appropriate  or  should  a  percentage 
limit  be  employed?  (A  percentage  limit 
would  tend  to  favor  stations  with  higher 
base  period  volumes.) 


An  additional  matter  deserves 
consideration  under  this  alternative.  To 
the  extent  that  firms'  supply  obligations 
may  increase  as  a  result  of  assignments 
and  adjustments  to  retail  outlets, 
wholesale  purchaser-consumers  and 
bulk  purchasers  could  receive  fewer 
volumes  as  allocation  fractions 
decrease.  We  are  concerned  whether 
this  effect  would  severely  reduce 
product  available  to  ultimate  consumers. 
Your  comments  are  invited  on  this 
matter,  as  well  as  on  the  merits  of  both 
alternative  proposals.  Any  final  rule 
adopted  on  this  topic  may  combine 
some  of  the  features  of  both  alternative 
proposals. 

B.  Unusual  Growth  Adjustment 

We  are  proposing  to  replace  the 
present  unusual  growth  adjustment 
provison  set  forth  at  section  211.104  with 
a  new  provision  which,  like  the  current 
provision,  is  based  on  a  firm’s  average 
monthly  gasoline  purchases  during  the 
five-month  averaging  period  October 
1978  through  February  1979. 

Eligibility  for  an  adjustment  in  a 
future  month  would  not  be  determined 
by  comparing  purchases  during  the 
averaging  period  with  purchases  during 
the  corresponding  month  of  the  base 
period,  as  the  present  provision 
provides.  Such  a  comparison,  required 
by  the  existing  provision,  has  introduced 
an  imwarranted  seasonal  bias.  In 
summer  months  firms  qualify  for 
adjustments  by  comparing  an  average 
consisting  primarily  of  winter  purchases 
with  purchases  during  the  summer 
months.  Firms  in  areas  where  gasoline 
demand  is  high  in  winter  months,  as 
compared  to  summer  demand,  thus  more 
easily  qualify  for  growth  adjustments 
than  firms  in  areas  in  which  the 
situation  is  reversed. 

Under  the  proposal,  a  firm’s  growth 
would  be  measured  by  comparing 
average  monthly  purchases  during 
October  1978  through  February  1979 
with  average  monthly  purchases  during 
the  corresponding  five  month  period  a 
year  earlier.  A  minimum  of  ten  percent 
growth  between  the  two  periods  would 
be  required  for  a  firm  to  qualify  for  an 
unusual  growth  adjustment  and  a  firm 
would  be  required  to  have  purchased 
gasoline  during  at  least  three  months  of 
the  October  1977  through  February  1978 
period. 

Adjustments  for  qualifying  firms 
would  be  calculated  by  adding  to  a 
firm’s  unadjusted  base  period  volumes 
for  each  month  a  percentage  increment 
equal  to  the  firm’s  percentage  growth 
between  the  two  averaging  periods  less 
ten  percent.  The  ten  percent  deductible 
provision  would  be  established  to  avoid 
disparate  treatment  resulting  from  the 


ten  percent  growth  threshold  to  qualify. 
For  instance,  under  the  proposal,  firms 
that  grew  by  eleven  percent  between  the 
two  periods  would  receive  a  one  percent 
adjustment  in  each  month  while  firms 
that  grew  by  nine  percent  would  receive 
no  adjustment.  Under  the  present  * 
provision,  no  such  deductible  exists. 
Because  a  percentage  adjustment  could 
lead  to  large  volumetric  changes  in  some 
situations,  no  firm  would  be  permitted 
under  the  proposal  to  receive  greater 
than  a  one  hundred  percent  adjustment, 
i.e.,  in  any  month  its  base  period  use 
could  no  more  than  double. 

Firms  that  have  received  adjustments 
to  their  base  period  volumes  since  May 
1, 1979  from  DOE’s  Office  of  Hearings 
and  Appeals  would  not  be  affected  by 
the  proposal.  The  OHA  orders  would 
remain  in  effect  and  such  firms  would 
not  be  able  to  receive  further 
adjustments  under  proposed  §  211.104. 

We  recognize  that  if  the  proposed 
revision  to  the  unusual  growth  provision 
is  adopted,  it  will  take  time  to 
implement.  Those  retail  sales  outlets, 
wholesale  purchaser-consumers  and  end 
users  eligible  to  receive  adjustments 
would  be  required  to  request  such 
adjustments  from  their  supplier. 

Suppliers  would  be  required  to  notify 
their  purchasers  that  upward 
adjustments  based  on  the  current 
provision  would  no  longer  be  effective 
and  that  such  purchasers  would  no 
longer  receive  such  volumes.  Should 
suppliers  also  be  required  to  notify 
purchasers  that  they  are  eligible  to 
receive  unusual  growth  adjustments? 
Intermediate  suppliers  would  have  to 
aggregate  their  additional  supply 
obligations  and  certify  such  volumes  to 
their  suppliers.  To  mitigate  the 
confusion  that  could  result  from  these 
multiple  notifications,  we  propose  that 
the  revised  unusual  growth  provision 
would  not  become  effective  until  a  few 
months  after  it  is  issued,  for  instance,  on 
January  1, 1981. 

We  expect  that  fewer  firms  would 
qualify  for  unusual  growth  adjustments 
under  the  proposed  provision  than  under 
the  current  provision  and  that  if  the 
proposal  were  adopted,  suppliers’ 
allocation  fractions  could  increase. 

We  solicit  your  comments  on  all 
aspects  of  this  provision,  including  data 
in  support  of  your  position.  In  particular, 
would  the  administrative  complexities 
associated  with  the  change  outweigh  the 
benefits  to  be  derived  from  imposing  the 
new  provision?  Moreover,  would  the 
proposed  provision  that  would 
separately  allow  existing  retail  outlets 
to  receive  adjustments  to  their  base 
period  uses  obviate  the  need  to  revise 
the  unusual  growth  provision? 


niTiTr 
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C.  Interim  Supplies  and  Adjustments 

As  part  of  our  proposal  to  eliminate 
the  presumption  in  favor  of  granting 
allocations  for  new  retail  sales.outlets, 
we  are  also  proposing  to  eliminate  the 
provisions  in  section  211.105(a](l)  and 
(3)  which  permit  a  wholesale  purchaser- 
reseller  (1)  to  begin  supplying  a  new 
outlet  merely  upon  the  filing  of  an 
application  for  an  assignment  and  (2)  to 
certify  such  volumes  to  its  supplier  as  an 
interim  adjustment  to  its  base  period 
volume.  The  interim  supply  provision 
was  adopted  to  permit  new  retail  outlets 
to  begin  receiving  supplies  without 
having  to  await  final  resolution  by  the 
agency  of  pending  applications. 

Over  the  past  year,  our  experience 
with  the  interim  supply  provision 
indicates  that  it  may  have  been  abused 
and  may  have  resulted  in  large  volumes 
of  gasoline  being  diverted  away  from 
regions  of  need  and  to  regions  in  which 
there  was  no  need  for  additional 
product.  In  some  instances,  wholesale 
purchaser-resellers  have  opened  new 
outlets  for  which  they  are  their  own 
willing  supplier  and  have  upward 
certified  the  interim  base  period 
volumes  to  unwilling  prime  suppliers 
with  allocation  fi^ctions  of  less  than 
one.  Such  supply  arrangements,  which 
may  continue  for  a  number  of  months 
while  applications  are  pending,  may  not 
be  approved  under  the  proposed 
Guidelines  revision.  Elimination  of  the 
interim  supply  and  certification 
provision  would  limit  the  diversion  of 
gasoline  fi'om  existing  outlets. 

We  solicit  comments  as  to  whether 
the  rule  change  should  apply  to  all  such 
interim  arrangements  that  would  be  in 
existence  at  the  time  a  final  rule  may  be 
adopted,  whether  it  should  be  applicable 
only  to  interim  supply  arrangements  that 
begin  after  the  date  of  this  proposal  or 
whether  it  should  be  prospective  from 
the  date  of  a  final  rule. 

D.  Increased  Refiner  and  Wholesale 
Marketer  Flexibility 

Although  we  are  proposing  to  make  it 
more  difficult  for  additional  volumes  of 
gasoline  to  be  assigned  for  new  retail 
sales  outlets,  we  are  proposing  to 
provide  more  flexibility  to  refiners  and 
wholesale  marketers  to  shift  their 
current  entitlements  to  gasoline  from 
some  retail  outlets  to  others.  Under  our 
proposal,  suppliers  would  be  permitted 
to  distribute  the  base  period  uses  of 
their  company-operated  outlets  among 
those  outlets  in  any  way  they  choose. 
They  would  also  be  permitted  the 
flexibility  to  reassign  volumes  from 
closed  independent  outlets  they 
supplied  to  other  independents.  They 
would  not  be  permitted  to  increase  the 


total  base  period  uses  of  their  company 
operated  outlets,  nor  could  such  shifts 
be  upward  certified  to  their  suppliers  as 
additional  supply  obligations.  In 
addition,  no  existing  independent 
marketer  would  lose  its  right  to  receive 
product.  Finally,  this  proposal  would  not 
allow  base  period  uses  to  be  shifted 
when  an  allocation  is  transferred  to  a 
successor  on  the  same  site. 

Our  proposal,  which  allows  resellers 
to  retain  their  base  period  uses  when 
their  customers  go  out  of  business,  is 
contrary  to  our  earlier  principal 
downward  certification  proposal  which 
would  have  decreased  resellers’ 
entitlements.  ‘  As  the  various 
alternatives  to  our  principal  downward 
certification  proposal  remain  under 
consideration  by  IX)E,  we  wish  to 
receive  your  comments  on  the  relative 
merits  of  this  proposal  as  compared  to 
the  alternative  downward  certification 
proposals. 

Many  of  die  comments  we  received  in 
connection  with  our  downward 
certification  rulemaking  highlighted  the 
economic  justification  for  gasoline 
suppliers  to  be  able  to  move  their 
supplies  of  gasoline  among  the  various 
retail  outlets  they  supply,  including 
those  they  operate.  For  instance,  a  firm, 
such  as  a  jobber  or  chain  retailer,  that 
operates  two  stations  and  has  a  supplier 
with  a  low  allocation  fraction  could  find 
it  uneconomical  to  operate  both  stations. 
Typically,  such  a  firm  may  wish  to 
consolidate  its  operations  by  closing  one 
station  and  selling  the  gasoline  that 
would  have  gone  to  the  closed  station  at 
its  other  station.  The  current  regulations 
(in  section  211.106(b)(3)(ii))  permit  any 
entity  to  transfer  only  up  to  thirty 
percent  of  its  supplies  from  one  station 
it  operates  to  another.  The  proposal 
would  eliminate  this  limitation.^ 

Refiners  that  directly  supply  retail 
outlets  have  pointed  out  inequitable 
treatment  experienced  by  them  and  the 
areas  they  serve.  Under  the  current 
regulations  a  jobber  that  has  supplied  a 
station  that  closed  is  required  to  offer 
the  closed  station’s  volume  to  its 
historical  customers,  which  typically  are 
confined  to  one  geographic  region.  On 
the  other  hand,  when  a  large  refiner  that 


'  On  April  21, 1980,  we  issued  a  notice  (45  FR 
28148,  April  28, 1980)  stating  our  intention  not  to 
adopt  the  principal  downward  certification  proposal 
and  stated  that  the  alternative  proposals  would  only 
be  considered  after  receiving  public  comment  on  a 
regulatory  analysis. 

^The  provisions  of  section  211.13(f)  would  remain 
unaffected.  Thus,  if  the  needs  decline  at  an  outlet 
for  which  an  upward  adustment  has  been  granted, 
downward  certification  would  be  required  for  the 
adjusted  volumes  and  such  volumes  would  not  be 
available  to  be  shifted  to  other  locations.  We  ask 
whether  section  211.13(f)  should  apply  when 
suppliers  desire  to  shift  volumes  to  other  locations? 


directly  supplied  an  outlet  that  closed 
offers  such  product  to  all  of  its  historical 
customers,  those  volumes  eire  effectively 
put  back  into  its  national  distribution 
system  and  are  thus  removed  from  the 
geographic  area.  As  an  example,  one 
"refiner  testified  at  a  recent  public 
hearing  that  in  the  city  of  Detroit 
Michigan  a  number  of  outlets  that  it 
supplied  directly  went  out  of  business. 
By  eliminating  its  supply  obligations  to 
those  outlets,  it  reduc^  its  gasoline 
supplies  to  Detroit  when  there  was  no 
apparent  decrease  in  demand. 

The  current  regulations  do  not  permit 
the  gasoline  that  was  sold  at  the 
stations  that  closed  to  be  redistributed 
exclusively  at  other  existing  stations  in 
the  same  area.  The  only  manner  in 
which  the  area  can  receive  additional 
gasoline  (absent  a  showing  of  severe 
hardship  or  gross  inequity  that  would 
support  exceptions  relief)  is  for  new 
outlets  to  open  in  that  area. 

We  are  proposing  to  revise  section 
211.106  to  allow  both  wholesale 
purchaser-resellers  and  refiner-suppliers 
to  reassign  volumes  that  they  previously 
supplied  to  closed  independent  dealers. 
Under  the  proposal,  if  an  independent 
dealer  were  to  go  out  of  business,  its 
supplier  could  reassign  part  or  all  of  the 
base  period  use  of  the  closed  station  to 
other  new  or  existing  independent  . 
outlets  it  supplied  (and  not  to  company- 
operated  stations).  If  a  supplier  would 
choose  to  make  such  adjustments,  they 
would  be  made  without  ERA  approval 
and  could  only  be  made  if; 

(1)  The  supplier  that  physically 
delivered  product  to  the  closed  outlet 
would  be  able  to  supply  the  retail  sales 
outlets  at  the  other  locations; 

(2)  The  allocation  would  not  be 
transferred  either  to  a  successor  on  the 
same  site  or  to  another  outlet  operated 
by  the  same  entity  that  operated  the 
closed  outlet;  and 

(3)  The  firm  making  the  adjustment 
would  maintain  a  contemporaneous 
written  record  of  the  adjustment  (which 
would  be  available  for  DOE  audit). 

The  proposed  requirement  that 
volumes  that  were  part  of  the  allocation 
of  independent  dealers  continue  to  be 
part  of  the  allocation  base  of 
independent  dealers  is  designed  to 
preserve  the  market  share  of  the 
independents. 

The  suppliers  of  company-operated 
retail  outlets  would  be  given  the  same 
broad  flexibility,  and  the  current  thirty 
percent  limitation  on  movement  of 
volumes  would  be  removed.  The  base 
period  volumes  of  company-operated 
stations  could  be  reassigned  to  other 
company-operated  stations  or  to 
independent  dealers. 
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As  an  alternative  to  ensure  volumes 
stay  within  the  general  geographic  area, 
we  solicU  comments  as  to  whether  the 
allocation  entitlement  from  a  company- 
operated  or  closed  outlet  that  was 
within  an  SMSA  should  remain  within 
the  same  SMSA  or,  if  the  outlet  was  not 
within  an  SMSA,  should  remain  within 
the  same  or  contiguous  counties.  Note 
that  there  is  no  geographic  limit 
currently  included  on  the  permissible 
thirty  percent  shift.  We  wish  to  know 
whether  if  suppliers  are  given  broad 
flexibility  to  shift  volumes  it  is  likely 
that  any  geographic  area  would  lose 
needed  gasoline.  Under  this  alternative, 
if  a  supplier  would  desire  to  reassign  the 
allocation  of  a  closed  or  company- 
■operated  outlet  to  outlets  outside  of  the 
immediate  geographic  area,  it  would  be 
permitted  to  do  so  only  after  an 
application  would  be  filed  with  ERA 
and  authorization  given.  Such 
adjustments  could  not  be  certified 
upward  under  §  211.13(c). 

We  also  solicit  comments  on  whether 
a  better  measure  of  local  geographic 
area  would  be  available  than  the  same 
SMSA  and  contiguous  county  concept. 
For  example,  the  volumes  could  only  be 
required  to  be  kept  within  the  same  ERA 
region,  state  or  Petroleum 
Administration  for  Defense  District 
(PADD). 

E.  Separate  Allocation  Fractions  For 
Separate  Brands 

We  are  proposing  to  give  resellers  the 
descretion  to  maintain  uniform 
allocation  fractions  or  to  have  separate 
allocation  ^'actions  for  different  brands 
of  product. 

Under  the  current  regulations, 
suppliers  are  required,  in  general,  to 
maintain  uniform  allocation  fractions. 
However,  under  either  their  supply 
contracts  or  state  branding  laws, 
resellers  that  receive  two  or  more 
brands  of  gasoline  from  two  different 
supplier?  may  not  be  permitted  to 
commingle  the  branded  product.  In  such 
circumstances,  resellers  could  comply 
with  the  allocation  regulations  either  by 
distributing  gasoline  at  the  lowest 
allocation  fraction  of  any  of  its  suppliers 
or  by  offering  one  brand  of  product  to 
retail  outlets  maintaining  a  different 
brand.  To  ease  this  difficult  choice,  we 
are  proposing  to  amend  §  211.107(b)  to 
provide  that  a  wholesale  purchaser- 
reseller  which  purchases  more  than  one 
brand  of  motor  gasoline  from  other  firms 
may  maintain  separate  allocation 
fractions  for  its  different  brands  of 
gasoline  supplied  to  purchasers  that 
maintain  the  same  respective  brands. 

Allowing  resellers  to  maintain 
different  allocation  fractions  for 
different  customers  may  divert  gasoline 


away  from  certain  customers.  In 
addition  to  supplying  branded  retail 
outlets,  typically  resellers  may  also 
supply  independent  unbranded  outlets, 
unbranded  outlets  they  operate 
themselves  and  ultimate  consumers.  In 
some  cases,  these  other  unbranded 
customers  receive  gasoline  which  was 
branded  when  the  reseller  received  it. 
Under  our  legislative  mandate,  we  are 
required  to  protect  the  competitive 
viability  of  the  independent  sector  of  the 
industry,  including  unbranded 
marketers.  Thus,  any  rule  that  would 
allow  resellers  to  maintain  separate 
allocation  fractions  for  branded 
marketers  must  also  insure  that 
unbrand6d  marketers  as  a  class  will  not 
suffer  disproportionate  harm. 

Accordingly,  we  are  proposing  that  a 
wholesale  purchaser-reseller 
maintaining  separate  allocation 
fractions  for  different  brands  of  motor 
gasoline  would  be  required  to  supply 
motor  gasoline  to  its  independent 
unbranded  wholesale  purchaser- 
resellers,  the  unbranded  retail  outlets 
that  it  operates  and  ujtimate  consumers 
at  one  allocation  fraction.  This 
allocation  fraction  could  be  not  less 
than  the  lowest  allocation  fraction 
supplied  to  any  branded  purchaser. 
Requiring  a  minimum  allocation  fraction 
for  unbranded  customers  would  insure 
that  suppliers  could  nut  deprive  such 
purchasers  of  adequate  product.  A  firm 
would  also  be  required  to  maintain  a 
contemporaneous  written  record  of  its 
determination  to  maintain  separate 
allocation  fractions. 

We  request  comments  on  whether  a 
reseller  maintaining  separate  allocation 
fractions  should  be  required  to  maintain 
minimum  or  maximum  allocation 
fractions  for  its  unbranded  purchasers. 

If  you  believe  that  such  limits  should  not 
be  set,  please  provide  examples  of 
specific  situations  under  which  the 
proposal  would  be  impractical  or 
inequitable  and  reasons  why  limits 
would  not  be  appropriate  to  solve  the 
problem. 

If  we  adopt  the  proposal  allowing 
suppliers  to  maintain  separate 
allocation  fractions  for  separate  brands, 
resellers  doing  so,  which  have  received 
DOE  assignments  or  adjustments,  would 
be  required  to  certify  adjustments  or 
assignments  for  branded  outlets  entirely 
to  the  supplier  providing  that  brand  of 
product,  rather  than  to  all  suppliers  on  a 
prorated  basis  as  is  currently  required 
by  §  211.13(c). 

F.  Miscellaneous  Amendments 
Cross- Branding 

We  are  proposing  to  amend  §  211.17 
to  make  explicit  the  existing  authority  of 
a  state  to  assign  any  prime  supplier  to 


supply  state  set-aside  volumes, 
regardless  of  whether  the  supplier 
maintains  a  brand  different  from  the 
firm  which  would  receive  it. 

End  User  Priorities 

We  are  proposing  to  delete  a  sentence 
in  §  211.10(d)(2)  which  currently  permits 
local  governments  and  suppliers 
together  to  set  priorities  for  end  users 
purchasing  product.  To  our  knowledge, 
that  part  of  §  211.10(d)(2)  has  not  been 
used  in  the  past.  If  it  were  to  be  used, 
there  could  be  conflicting  priorities 
established  between  overlapping  local 
jurisdictions.  No  standards  are  set  forth 
to  guide  local  governments.  If 
representatives  of  local  governments 
think  that  such  authority  is  desirable  or 
necessary,  they  are  invited  to  comment 
and  provide  suggestions  as  to  how  this 
provision  could  be  improved. 

Base  Period  Volumes  for  “Missing” 
Months 

We  are  also  proposing  to  amend 
§  211.105(a)  to  permit  ERA  to  “fill  in”  the 
base  period  use  for  “missing”  months 
when  retail  outlets  made  purchases  in 
some  months  of  the  base  period  year 
and  not  others.  The  base  period  use 
would  be  permitted  to  be  determined  by 
averaging  the  purchases  in  those  months 
of  the  base  period  year  in  which  there 
were  purchases.  The  purpose  of  this 
change  would  be  to  avoid  anomalous 
assignments  that  can  result  from  the 
strict  application  of  the  Guidelines. 

Telecommunications  Services 

A  category  of  first  priority  motor 
gasoline  use  set  forth  in  §  211.103(b)  is 
“telecommunications  services.” 
“Telecommunications  services”  is 
defined  in  §  211.51  to  mean  the  repair, 
operation,  and  maintenance  of  voice, 
data,  telegraph,  video,  and  similar 
communications  services  to  the  public 
by  a  communications  common  carrier, 
during  periods  of  substantial  disruption 
of  normal  service.  (Emphasis  supplied) 
By  including  the  phrase  "during  periods 
of  substantial  disruption  of  normal 
service,”  such  services  could  appear  to 
be  first  priority  during  some  times  and 
second  priority  during  others.  This  has 
caused  some  confusion.  We  are 
proposing  to  eliminate  the  confusion  by 
removing  the  phrase.  In  addition,  we 
would  explicitly  exclude  sales  and 
administrative  activities  of  such  firms 
which  would  thus  be  part  of  the  second 
priority  as  commercial  uses. 

G.  Governors’  Redirection  Authority 

We  are  also  proposing  to  provide 
state  governors  with  specific  authority 
to  redirect  product  within  their  states  in 
addition  to  their  authority  under  the 
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state  set-aside  program.  Currently, 
under  Ruling  1979-2,  refiners  seeking  to 
make  intrastate  supply  shifts  under 
§  211.14(b)  are  insulated  from  DOE 
review  if  the  governor  makes  a 
determination  of  need.  However,  if 
refiners  are  unwilling  to  make  such 
shifts,  governors  are  not  empowered  to 
require  them  to  do  so.  We  seek  your 
views  on  whether  §  211.14(b}  should  be 
amended  to  allow  state  governors  to 
require  suppliers  to  shift  supplies  under 
the  same  standards  that  refiners  can 
presently  take  such  actions. 

H.  Vehicle  Leasing  Firms. 

For  purposes  of  the  allocation 
regulations  only,  we  are  proposing  to 
classify  vehicle  leasing  firms  as 
wholesale  purchaser-consumers  with  an 
allocation  level  of  one  hundred  percent 
of  base  period  use  subject  to  an 
allocation  fraction.  This  proposal  is  not 
intended  to  affect  the  treatment  of  such 
firms  as  retailers  under  the  price 
regulations. 

Petitions  for  rulemaking  have  been 
filed  by  the  American  Car  Rental 
Association  and  the  Truck  Renting  and 
Leasing  Association  requesting  that 
ERA  initiate  a  rulemaking  to  establish 
that  firms  engaged  in  the  business  of 
vehicle  leasing  are  “wholesale 
purchaser-consumers”  under  the 
allocation  regulations  for  motor 
gasoline.  As  wholesale  purchaser- 
consumers,  under  §  211.108,  leasing 
firms  could  receive  larger  allocations  of 
unleaded  gasoline  in  certain  situations. 
One  hrm  has  also  indicated  its  desire  to 
be  classified  as  a  provider  of  “passenger 
transportation  services”  for  allocation 
purposes.  This  classification  would 
affect  the  allocation  level  for  vehicle 
leasing  firms. 

Vehicle  leasing  firms  normally 
maintain  bulk  facilities  for  the 
acquisition,  storage,  use  and  transfer  of 
motor  gasoline.  For  gasoline  acquired 
and  used  for  vehicle  maintenance,  the 
shuttling  of  vehicles  between  a  firm’s 
locations  and  other  internal  uses,  such 
firms  in  this  respect  already  qualify  as 
“wholesale  pur^aser-consumers.”  A 
significant  proportion  of  the  gasoline 
acquired,  however,  is  sold  to  lessees  for 
use  in  the  leased  vehicles,  either  on  a 
net  replacement  basis  to  restore  the 
vehicle  to  the  condition  at  the  time  of 
leasing  or  on  a  “full  service”  lease  basis, 
whereby  the  lessor  provides  all  fuel 
during  the  term  of  the  lease. 

Under  current  rules,  vehicle  leasing 
firms  that  sell  gasoline  to  their 
customers  are  subject  to  the  allocation 
requirements  applicable  to  “wholesale 
purchaser-resellers,"  These  provisions 
are  designed  to  maintain  supplier- 
purchaser  relationships  among 


marketers  and  thereby  govern  the 
supply  activities  of  firms  engaged 
principally  in  the  business  of  reselling 
petroleum  products.  Industry 
representatives  have  asserted  that 
application  of  the  “reseller” 
classification  to  these  firms  has  caused 
considerable  confusion  in  the  industry. 
We  have  tentatively  concluded  that  for 
allocation  purposes,  vehicle  leasing 
firms  should  qualify  in  the  future  as 
wholesale  purchaser-consumers. 

We  are  not  proposing  that  vehicle 
leasing  firms  be  given  a  first  priority 
allocation  level  under  the  category  of 
passenger  transportation  services.  First 
priority  users  are  not  subject  to  a 
supplier's  allocation  faction.  Instead  we 
are  proposing  that  vehicle  leasing  be 
listed  as  a  category  of  use  under  the 
second  priority  allocation  level,  i.e.,  one 
hundred  percent  of  base  period  use 
subject  to  an  allocation  fraction.  This 
allocation  level  is  equivalent  to  the 
allocation  level  these  firms  have 
currently  and  is  the  same  allocation 
level  enjoyed  by  commercial  users.  No 
compelling  reason  has  been 
demonstrated  to  raise  the  allocation 
level  of  other  commercial  enterprises. 

HI.  Further  Comments  Requested 

Allocation  Deregulation 

Since  August  1977,  a  proposal  to 
exempt  motor  gasoline  from  both  the 
price  and  allocation  regulations  has 
been  pending  before  the  DOE  and  its 
predecessor,  the  Federal  Energy 
Administration.  On  March  29, 1978,  the 
Federal  Energy  Regulatory  Commission 
recommended  approval  of  the 
exemption. 

During  the  shortages  of  1979,  there 
was  considerable  criticism  that  the 
rigidity  of  our  allocation  regulations 
exacerbated  the  shortages.  As  can  be 
seen  from  the  discussion  of  the 
foregoing  proposals,  adding  flexibility  to 
the  system  and  attempting  to  sensitize  it 
to  the  dynamics  of  a  shifting 
marketplace  is  difficult  to  do.  Since  one 
of  our  aims  is  the  simplification  of  the 
regulations,  serious  consideration 
should  be  given  to  the  option  of 
exempting  motor  gasoline  from 
mandatory  allocation.  This  should  be 
considered  regardless  of  whether  sales 
of  gasoline  are  exempted  from  the  price 
regulations. 

Although  the  marketplace  cannot 
optimally  perform  its  distribution 
functions  with  the  price  of  gasoline 
subject  to  ceiling  prices,  it  might 
function  more  smoothly  without 
allocation  than  with  the  present 
allocation  system  or  with  the 
alternatives  proposed  in  this 
rulemaking.  Moreover,  if  refiners’ 


unrecovered  cost  banks  under  the  price 
regulations  have  increased  to  levels 
where  it  can  be  fairly  concluded  that  the 
price  regulations  are  not  generally 
constraining  prices  at  the  refiner  level, 
then  perhaps  the  necessary  degree  of 
competition  could  occur  under 
allocation  deregulation  to  allow  the 
marketplace  to  function  equitably. 

Under  deregulation,  supplier/ 
purchaser  relationships  would  no  longer 
be  frozen,  nor  would  the  base  period 
concept  apply.  However,  as  a  safeguard 
to  relieve  hardships,  a  number  of  key 
features  of  the  present  system  would  be 
retained.  First  the  state  set-aside 
program  would  continue.  During  the 
1979  shortages,  this  program  provided 
an  invaluable  tool  for  state  governors  to 
lessen  local  problems  through  intrastate 
supply  shifts.  Second,  the  redirection 
authority  in  section  211.14(a)  would  be 
left  in  place  under  which  DOE  could 
shift  product  to  alleviate  serious  supply 
dislocations  or  other  shortage  impacts 
such  as  gas  lines.  In  addition,  DOE’s 
Office  of  Hearings  and  Appeals  would 
retain  its  jurisdiction  to  relieve  severe 
hardship  or  gross  inequity  when  the 
means  available  to  ERA  would  be 
inadequate. 

I Vr  Procedural  Matters 

A.  Section  404  of  the  DOE  Act 

Pursuant  to  the  requirements  of 
Section  404(a)  of  the  Department  of 
•Energy  Organization  Act  (Pub.  L.  95-91, 
DOE  Act),  we  are  referring  this 
proposed  rule  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  for  a 
determination  whether  the  proposed 
rule  would  significantly  affect  any 
matter  within  the  Commission’s 
jurisdiction.  The  FERC  will  have  until 
the  close  of  the  comment  period  to  make 
this  determination. 

B.  Section  7  of  the  FEA  Act 

Under  section  7(a)  of  the  Federal 
Energy  Administration  Act  of  1974  (15 
U.S.C.  787  et  seq..  Pub.  L.  93-275  as 
amended),  the  requirements  of  which 
remain  in  effect  under  section  501(a)  of 
the  DOE  AcL  the  delegate  of  the 
Secretary  of  Energy  shall,  before 
promulgating  proposed  rules, 
regulations,  or  policies  affecting  the 
quality  of  the  environment,  provide  a 
period  of  not  less  than  five  working  days 
during  which  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
may  provide  written  comments 
concerning  the  impact  of  such  rules, 
regulations,  or  policies  on  the  quality  of 
the  environment.  Such  comments  shall 
be  published  together  with  publication 
of  notice  of  the  proposed  action. 
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A  copy  of  the  notice  was  sent  to  the 
EPA  Administrator.  The  Administrator 
commented  that  he  does  not  foresee 
these  actions  having  an  unfavorable 
impact  on  the  quality  of  the  environment 
as  related  to  the  duties  and 
responsibilities  of  the  EPA. 

C.  Executive  Order  12044 

Executive  Order  12044  (43  FR  12661, 
March  23, 1978)  requires  the  agencies 
subject  to  it  to  prepare  a  regulatory 
analysis  for  those  significant  regulations 
which  can  be  expected  to  have  major 
economic  consequences.  A  draft 
regulatory  analysis  has  been  prepared 
which  analyzes  the  potential  benefits 
and  costs  of  the  major  proposals  in  this 
rulemaking  as  well  as  other  alternatives 
that  have  been  considered.  The 
summary  of  the  draft  regulatory  analysis 
is  included  as  Appendix  A.* 

D.  NEPA  Requirements 

The  National  Environmental  Policy 
Act  of  1969  (NEPA,  42  U.S.C.  4321  et 
seq.)  requires  Federal  agencies  to 
prepare  detailed  statements  on 
proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  On  July  13, 1979. 
DOE  issued  proposed  guidelines  for 
compliance  with  NEPA  (44  FR  42136. 

July  18. 1979).  In  accordance  with  these 
guidelines,  we  will  take  the  action 
required  to  comply  with  NEPA, 
including  the  possible  preparation  of  an 
environmental  assessment  or 
environmental  impact  statement. 

V.  Written  Comment  and  Public 
Hearings  Procedures 

You  are  invited  to  participate  in  this 
proceeding  by  submitting  data,  views  or 
arguments  with  respect  to  the  matters 
contained  in  this  notice.  Comments 
should  be  submitted  by  4:30  p.m.,  e.d.t., 
on  the  date  set  forth  in  the  “Dates” 
section  of  this  notice,  to  the  address 
indicated  in  the  "Addresses”  section  of 
this  notice  and  should  be  identified  on 
the  outside  envelope  and  on  the 
document  with  the  docket  number  and 
the  designation:  “Motor  Gasoline 
Allocation  Revision."  Ten  copies  should 
be  submitted. 

Any  information  or  data  submitted 
which  you  consider  to  be  confidential 
must  be  so  identified  and  submitted  in 
writing,  one  copy  only.  We  reserve  the 
right  to  determine  the  confidential  status 
of  such  information  or  data  and  to  treat 
it  according  to  our  determination. 


’  Another  document  that  was  reviewed  during  the 
preparation  of  this  proposal  was  the  December  11. 
1979  Draft  Final  Report  entitled  Evaluation  of  the 
Gasoline  Allocation  Program,  prepared  by  R. 
Shriver  Associates. 


B.  Public  Hearings 

1.  Procedure  for  Requests  to  Make 
Oral  Presentation.  If  you  have  any 
interest  in  the  matters  discussed  in  the 
notice,  or  represent  a  group  or  class  of 
persons  that  has  an  interest,  you  may 
make  a  written  request  for  an 
opportunity  to  make  oral  presentation  at 
any  of  the  hearings  by  4:30  p.m.,  local 
time,  on  the  date  set  forth  in  the  “Dates” 
section  of  this  notice.  You  should  also 
provide  a  phone  number  where  you  may 
be  contacted  through  the  day  before  the 
particular  hearing  at  which  you  will 
speak. 

If  you  are  selected  to  be  heard  at  one 
of  the  hearings,  you  will  be  so  notified 
before  4:30  p.m.,  local  time,  on  the  next 
to  the  last  business  day  before  the 
particular  hearing.  You  will  be  required 
to  submit  one  hundred  copies  of  your 
statement  to  the  hearing  location  on  the 
morning  of  the  hearing. 

2.  Conduct  of  the  hearings.  We 
reserve  the  right  to  select  the  persons  to 
be  heard  at  the  hearings,  to  schedule 
their  respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearings.  The  length  of 
each  presentation  may  be  limited,  based 
on  the  number  of  persons  requesting  to 
be  heard. 

An  ERA  official  will  be  designated  to 
preside  at  each  of  the  hearings.  They 
will  not  be  judicial-type  hearings. 
Questions  may  be  asked  only  by  those 
conducting  the  hearings.  At  the 
conclusion  of  all  initial  oral  statements, 
each  person  who  has  made  an  oral 
statement  will  be  given  the  opportunity 
to  make  a  rebuttal  statement.  The 
rebuttal  statements  will  be  given  in  the 
order  in  which  the  initial  statements 
were  made  and  will  be  subject  to  time 
limitations. 

You  may  submit  questions  to  be  asked 
of  any  person  making  a  statement  at  any 
hearing  to  the  addresses  indicated 
above  for  requests  to  speak  before  4:30 
p.m.,  local  time,  on  the  day  before  the 
hearing.  If  you  wish  to  have  a  question 
asked  at  one  of  the  hearings,  you  may 
submit  the  question,  in  writing,  to  the 
presiding  officer.  The  ERA  or,  if  the 
question  is  submitted  at  the  hearing,  the 
presiding  officer  will  determine  whether 
the  question  is  relevant,  and  whether 
the  time  limitations  permit  it  to  be 
presented  for  answer.  The  question  will 
be  asked  of  the  witness  by  the  presiding 
officer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearings 
will  be  announced  by  the  presiding 
officer. 

Transcripts  of  the  hearings  will  be 
made  and  the  entire  record  of  the 
hearings,  including  the  transcripts,  will 


be  retained  by  the  ERA  and  made 
available  for  inspection  at  the  DOE 
Freedom  of  Information  Office,  Room 
5B-180,  James  Forrestal  Building.  1000 
Independence  Avenue,  S.W., 

Washington,  D.C..  between  the  hours  of 
8:00  a.m.,  and  4:30  p.m.,  Monday  through 
Friday.  You  may  purchase  copies  of  the 
transcripts  of  the  hearings  from  the 
reporters. 

(Emergency  Petroleum  Allocation  Act  of 
1973. 15  U.S.C.  751  et  seq..  Pub.  L  93-159.  as 
amended.  Pub.  L.  93-511,  Pub.  L  94-99.  Pub. 

L.  133.  Pub.  L.  94-163,  and  Pub.  L  94-385: 
Federal  Energy  Administration  Act  of  1974. 

15  U.S.C.  787  et  seq..  Pub.  L  93-275,  as 
amended.  Pub.  L.  94-332,  Pub.  L  94-385,  Pub. 

L.  95-70,  and  Pub.  L  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  6201  et  seq..  Pub. 
L.  94-163,  as  amended.  Pub.  L.  94-385.  and 
Pub.  L  95-70;  Department  of  Energy 
Organization  Act,  42  U.S.C  7101  et  seq..  Pub. 
L.  95-91;  E.0. 11790.  39  FR  23185:  E.0. 12009. 

42  FR  46267.) 

In  consideration  of  the  fsregoing,  we 
propose  to  amend  Part  211  of  Chapter  II 
of  Title  10  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

Issued  in  Washington,  D.C.,  June  6. 1980. 
Hazel  R.  Rollins, 

Administrator,  Economic  Regulatory 
A  dministration. 

1.  Subparagraph  (d)(2)  of  §  211.10  is 
revised  to  read  as  follows: 

§211.10  Supplier’s  method  of  allocation. 

*  *  *  4^  * 

(d)  Purchasers  without  allocation 
levels. 

(2)  The  second  priority  for  each 
supplier  shall  be  to  distribute  equitably 
the  remainder  of  the  supplier’s  allocable 
supply  among  all  end-users  or  wholesale 
purchaser-consumers  which  are  not 
entitled  to  an  allocation  level.  A  state 
may  require  or  authorize  priorities  to  or 
among  such  end-users  or  wholesale 
purchaser-consumers  purchasing  the 
allocated  product  for  the  uses  listed  in 
the  allocation  levels  for  that  product  in 
the  subpart  of  this  part  applicable  to  the 
particular  allocated  product.  Priority 
treatment,  per  se,  when  granted  in 
accordance  with  the  provisions  of  this 
subparagraph,  shall  not  be  considered  a 
form  of  discrimination  among 
purchasers  or  any  other  prohibited 
conduct  under  §  210.62  of  this  chapter. 

2.  Paragraph  (b)  of  §  211.14  is 
amended  to  read  as  follows: 

§  21 1.14  Redirection  of  products. 

(b)  Refiners  and  importers  are 
authorized  to  reduce  the  monthly  - 
allocable  supply  to  purchasers  of  those 
allocated  products  covered  under 
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Subparts  D.  E,  F,  G,  H  (except  Civil  Air 
Carriers)  and  I  (except  utilities)  for  any 
region  or  area  by  up  to  Ove  (5)  percent 
and  to  increase  the  total  quantity  of  any 
of  these  allocated  products  available  in 
another  region  or  area  experiencing 
shortages  signiHcantly  greater  than  are 
being  experienced  elsewhere  in  the 
nation  to  meet  regional  imbalances  due 
to  weather  variation,  seasonal  demand, 
or  other  circumstances  beyond  their 
control.  Such  action  may  be 
accomplished  without  prior  approval 
from  the  Administrator,  ERA,  and  may 
be  required  by  a  state  governor  with 
respect  to  redirection  of  product  within 
that  state,  but  must  be  reported 
immediately  after  the  adjustment  occurs 
to  the  National  ERA,  the  appropriate 
regional  ERA,  and  the  State  Office  of 
any  State  within  a  region  or  area 
directly  affected  by  the  reduction  or 
increase.  Redistribution  involving 
reduction  of  product  volumes  greater 
than  five  (5)  percent  from  any  State 
shall  require  approval  from  the 
Administrator,  ERA,  prior  to  any  action 
by  any  refiner  or  importer.  The 
adjustment  provided  for  in  this  section 
shall  not  be  cumulative.  Allocation 
fractions  for  a  region  or  area  which  are 
reduced  by  such  a  reduction  of  an 
allocated  product  shall  be  returned  to 
prereduction  levels  as  soon  as 
practicable. 

*  *  *  «  * 

3.  Subparagraph  (d)(2)  of  §  211.17  is 
revised  to  read  as  follows: 

§  21 1.17  State  set-aside. 
***** 

(d)  State  action. 

***** 

(2)  If  a  State  Office  approves  a 
hardship  or  emergency  application,  it 
shall  assign  a  prime  supplier  and 
amount  from  the  state  set-aside  to  the 
applicant.  Any  prime  supplier  to  the 
state  may  be  assigned  regardless  of 
whether  its  brand,  if  any  is  different 
from  the  brand,  if  any,  of  the  applicant. 
To  determine  an  appropriate  prime 
supplier,  the  State  Office  may 
coordinate  with  the  State 
representatives  of  the  prime  suppliers. 
***** 

4.  Section  211.51  is  amended  by 
revising  the  definition  of 
“telecommunications  services”  to  read 
as  follows: 

§  21 1.51  General  definitions. 
***** 

“Telecommunications  services” 
means  the  repair,  operation,  and 
maintenance  of  voice,  data,  telegraph, 
video,  and  similar  communications 
services  to  the  public  by  a 


communications  common  carrier 
excluding  sales  and  administrative 
activities. 

***** 

5.  Section  211.103  is  amended  by 
revising  paragraph  (a)  and  adding  a  new 
subparagraph  (c)(5)  to  read  as  follows: 

§  21 1.103  Allocation  levels. 

(a)  General.  The  allocation  levels 
listed  in  this  section  only  apply  to 
allocations  made  by  suppliers  to  end- 
users  which  are  bulk  purchasers  and  to 
wholesale  purchaser-consumers. 

Supplier  shall  allocate  to  all  purchasers 
to  which  the  allocation  levels  apply  in 
accordance  with  the  provisions  of 
§  211.10.  End-users  which  are  bulk 
purchasers  and  wholesale  purchaser- 
consumers  which  are  entitled  to 
purchase  motor  gasoline  under  an 
allocation  level  not  subject  to  an 
allocation  fi'action  shall  receive  first 
priority  and  be  supplied  sufficient 
amoimts  to  meet  100  percent  of  their 
allocation  requirements.  End-users 
which  are  bulk  purchasers  and 
wholesale  purchaser-consumers  which 
are  entitled  to  purchase  motor  gasoline 
for  all  uses  imder  an  allocation  level 
subject  to  reduction  by  application  of  an 
allocation  fraction  shall  receive  second 
priority.  For  purposes  of  this  section,  a 
firm  which  is  a  wholesale  purchaser  of 
gasoline  and  resells  gasoline  solely  to 
end-users  for  a  use  set  forth  in 
paragraph  (b)  of  this  section  shall  be 
deemed  to  be  a  wholesale  purchaser- 
consumer  with  respect  to  the  volumes  so 
sold.  For  purposes  of  this  part  only,  a 
firm  engaged  in  the  business  of  vehicle 
leasing  shall  be  deemed  to  be  a 
wholesale  purchaser-consumer. 
***** 

(c)  Allocation  levels  subject  to  an 
allocation  fraction.  One  hundred  (100) 
percent  of  base  period  use  (as  reduced 
by  application  of  the  allocation  fraction) 
for  the  following  uses: 
***** 

(5)  Vehicle  leasing. 

***** 

6.  Section  211.104  is  revised  to  read  as 
follows: 

§  21 1.104  Unusual  growth  adjustment. 

(a)(1)  Beginning  in  January  1981,  if  a 
retail  sales  outlet,  wholesale  purchaser- 
consumer  or  a  bulk  purchaser  of  motor 
gasoline  with  an  allocation  level 
determined  by  reference  to  a  base 
period  use  purchased  gasoline  during  at 
least  three  of  the  months  during  the 
period  October  1978  through  February 
1979  and  the  monthly  average  volume  of 
such  purchases  from  all  suppliers  in  the 
months  it  purchased  gasoline  was  at 
least  ten  percent  greater  than  the 


monthly  average  volume  of  its  gasoline 
purchases  from  all  suppliers  during  the 
months  of  the  period  October  1977 
through  February  1978  wh^n  it 
purchased  motor  gasoline,  it  is  eligible 
for  an  unusual  growth  adjustment.  A 
firm’s  unusual  growth  factor  equals  its 
average  monthly  purchases  during  the 
October  1978  through  February  1979 
period  divided  by  its  average  monthly 
purchases  during  the  period  October 
1977  through  February  1978,  less  one 
tenth.  However,  (i)  the  unusual  growth 
factor  for  any  firm  shall  not  exceed  200 
percent  and  (ii)  firms  that  made  no 
purchases  during  at  least  three  months 
of  the  period  October  1977  through 
February  1978  will  not  be  eligible  for  an 
imusual  growth  adjustment.  If  eligible,  a 
firm  may  substitute  as  its  base  period 
use  for  the  current  month  its  unadjusted 
base  period  volume  for  the 
corresponding  base  period  month 
multiplyed  by  its  imusual  growth  factor. 
The  firm’s  base  period  suppliers  will  be 
required  to  supply  the  adjusted  volumes 
as  determined  in  paragraph  (b)  of  this 
section. 

(b)  The  supply  obligation  for  each 
base  period  supplier  of  a  firm  eligible  to 
receive  an  imusual  growth  adjustment 
will  increase  in  each  month  by  the  firm’s 
unusual  growth  factor. 

(c)  A  supplier  shall  be  required  to 
make  the  unusual  growth  adjustment 
under  paragraph  (a)  of  this  section  upon 
being  notified  by  a  base  period 
purchaser  that  it  is  eligible  to  receive 
such  an  adjustment. 

(d)  An  adjustment  to  a  purchaser’s 
base  period  use  for  a  particular  month 
determined  under  this  section  will 
automatically  become  part  of  the 
supplier’s  supply  obligations  and  that 
supplier  in  turn  may  adjust  upward  its 
base  period  use  and  under  the 
procedures  of  §  211.13(c)  may  certify  the 
adjustment  upward  to  its  base  period 
suppliers.  If  requested  by  its  base  period 
supplier,  the  supplier’s  certification  must 
contain  a  sworn  statement  that  the 
information  contained  therein  is  true.  If 
requested  by  its  base  period  supplier, 
the  supplier  must  also  state  the 
proportion  of  motor  gasoline  that  it 
purchased  fi'om  its  base  period  supplier 
in  the  corresponding  base  period  month. 

(e)  Beginning  in  January  1981, 
adjustments  made  under  §  211.104  as  it 
was  effective  from  May  1, 1979  through 
December  31, 1980  will  no  longer  remain 
effective.  Suppliers  will  inform  their 
base  period  purchasers  of  the 
downward  adjustments  resulting 
therefrom  and  that  if  eligible,  such 
purchasers  may  request  upward 
adjustments. 

(f)  This  section  does  not  apply  to  firms 
that  since  May  1, 1979  have  received 
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upward  adjustments  to  their  base  period 
volumes  from  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 

7.  Section  211.105  is  amended  by 
revising  subparagraph  (a)(1),  revising 
paragraph  (a)(2),  deleting  subparagraph 

(a)(3),  revising  subparagraph  (b)(1), 
revising  subparagraph  (b)(2)  and  adding 
new  paragraph  (h)  to  read  as  follows: 

§211.105  Supplier/purchaser 
relationships. 

(a)  New  wholesale  purchasers.  (1) 
Where  a  firm  made  no  purchases  h’om 
any  supplier  during  a  base  period 
month,  a  supplier  and  the  purchaser 
shall  attempt  to  agree  mutually  to  a 
base-period  use.  That  agreed-upon 
volume  does  not  become  formally 
effective  until  an  ERA  regional  office, 
upon  application,  issues  an  assignment 
order. 

(2)(i)  If  the  purchaser  purchased  motor 
gasoline  during  at  least  three  months  of 
the  October  1978  through  February  1979 
period,  and  the  monthly  average  of 
those  purchases  reflect  an  appropriate 
base  period  volume,  ERA  may  assign  a 
base-period  use  which  equals  those 
average  monthly  purchases.  If  a  retail 
outlet  purchased  motor  gasoline  during 
some  but  not  all  of  the  months  during 
the  base  period  year.  ERA  may 
determine  the  base  period  use  for  the 
months  in  which  there  were  no 
purchases  by  averaging  the  purchases  in 
the  months  in  which  there  were 
purchases. 

(ii)  As  to  a  new  retail  sales  outlet 
which  does  not  qualify  for  a 
determination  of  a  base  period  use 
under  paragraph  (2)(i)  above,  a 
determination  whether  to  assign,  and 
the  magnitude  of,  a  base  period  use  will 
be  made  by  the  ERA  Regional  Office 
under  the  “Guidelines  for  Evaluation  of 
Applications  for  Assignment  of  Supplier 
and  Base  Period  Use  to  New  Gasolihe 
Retail  Sales  Outlets.” 

(b)  Supplier  responsibility  for 
assignments  made  after  November  1, 
1977.  This  paragraph  applies  to  firms 
which  had  no  previous  base  period 
supplier  and  received  an  assignment  of 
a  base  period  volume  and  supplier  from 
ERA  after  the  beginning  of  the  base 
period  (that  is,  after  November  1, 1977). 

(1)  If  such  a  firm  was  eligible  for  a 
growth  adjustment  under  §  211.104  as  it 
was  in  effect  between  May  1, 1979  and 
December  31, 1980,  i.e.,  it  had  a  monthly 
average  volume  in  the  October  1978 
through  February  1979  period  which  was 
at  least  10  percent  greater  than  the 
firm’s  actual  purchases  in  a  base  period 
month  (as  had  been  determined  under 
§  211.104(a)),  then  the  Hrm’s  base  period 
suppliers  will  be  determined  as  follows: 


(1)  The  assigned  supplier  must  supply 
the  assigned  or  adjusted  base  period 
volumes,  whichever  is  higher,  for  (A)  the 
base  period  months  between  November 
1, 1977  and  the  assignment’s  effective 
date  and  (B)  the  base  period  months 
between  the  effective  date  of  the 
assignment  and  October  31, 1978  in 
which  the  firm  made  no  purchases,  and 

(ii)  The  firm’s  actual  suppliers  must 
supply  the  adjusted  base  period  volumes 
for  the  base  period  months  between  the 
assignment’s  effective  date  and  October 
31, 1978  in  which  there  were  purchases. 
The  portion  of  the  adjustment  each 
supplier  must  supply  shall  be  derived  on 
the  basis  described  in  §  211.104(b). 

(2)  If  such  a  firm  was  not  eligible  to 
receive  an  automatic  adjustment  in  a 
month  under  §  211.104  as  it  was  in  effect 
between  May  1, 1979  and  December  31, 
1980  (because  either  its  October  1978 
through  February  1979  average  monthly 
purchases  were  not  at  least  ten  (10) 
percent  higher  than  its  average  monthly 
purchases  during  the  base  period  month 
or  it  purchased  motor  gasoline  in  fewer 
than  three  months  of  the  October  1978 
through  February  1979  period),  then 
actual  purchases  and  suppliers  during 
the  base  period  month  will  determine 
base  period  volumes  and  suppliers. 

(3)  Assignments  made  under 
Activation  Order  No.  1  and  the 
guidelines  thereto  will  remain  valid,  but 
ERA  may,  upon  application,  make  an 
upward  adjustment  to  a  firm’s  base 
period  use  based  upon  the  assignment 
procedures  set  forth  in  paragraph  (a)  of 
this  section. 

(h)  Existing  Station  Adjustment. 

(1)  An  operator  of  a  retail  sales  outlet 
may  apply  to  an  ERA  Regional  Office 
for  an  adjustment  to  its  base  period  use 
in  accordance  with  the  procedures  of 
Supbart  B  of  Part  205  of  this  Chapter  and 
the  provisions  of  this  paragraph. 

(2)  ERA  will  grant  an  adjustment  only 
if: 

(i) (A)  The  allocation  fractions  of  the 
immediate  supplier  to  the  outlet  and  all 
other  suppliers  to  the  outlet  (including 
the  prime  supplier)  is  greater  than  or 
equal  to  one  (1.0)  or  such  other  fraction 
specified  by  the  national  office  of  ERA 
and  has  been  at  that  level  for  at  least 
three  months; 

(B)  All  of  the  suppliers  (including  the 
refiner-supplier)  to  that  outlet  are 
willing;  and 

(C)  An  adjustment  is  necessary 
because  the  applicant’s  base  period  use 
does  not  approximate  the  average  base 
period  use  for  retail  sales  outlets  of  a 
similar  size  and  nature  in  the  same 
market  area;  or 


(ii)  'The  adjustment  is  necessary  to 
satisfy  real  growth  in  gasoline  demand 
that  cannot  be  met  by  other  outlets  in 
the  area. 

(3)  Notwithstanding  that  the 
conditions  in  subparagraph  (h)(2)  of  this 
section  may  be  satisfied,  the  DOE  may 
deny  the  application  if  the  granting  of  an 
adjustment  would  seriously  jeopardize 
the  competitive  viability  of  existing 
independent  marketers  as  a  class  or 
individually.  A  denial  may  be  based 
upon  a  finding  that  an  adjustment  would 
cause  probable  serious  financial 
impairment  to  a  particular  independent 
marketer,  or  that  the  volume  of  business 
enjoyed  by  the  independent  segment  in 
that  marketplace  would  be  substantially 
and  permanently  reduced. 

[Note. — Subparagraphs  (h)(2)(i](A]  and  (Cj 
and  (h)(2)(ii)  would  not  be  included  under  the 
second  alternative  proposal.  Provisions 
would  be  included  to  prohibit  refiners  from 
increasing  the  proportional  base  period  uses 
of  company  operated  outlets  to  a  level 
greater  than  the  proportion  of  such  uses  to 
the  total  base  period  uses  of  its  base  period 
purchasers  during  May  1980,  and  to  allow 
any  outlet  to  receive  up  to  60,000  gallons  per 
month.) 

8.  Section  211.106  is  amended  to  read 
as  follows: 

§  21 1.106  Retail  sales  outlets. 

(a)  General.  Notwithstanding  the 
provisions  of  §  211.11,  the  provisions  of 
this  section  shall  apply  to  retail  sales 
outlets  which  sell  motor  gasoline. 

(b)  Retail  sales  outlets  as  a  firm.  (1) 
Each  firm  or  part  of  a  firm  which 
operates  an  ongoing  business  at  a  retail 
sales  outlet  shall  be  considered  a 
separate  firm  with  respect  to  each  such 
outlet  for  purposes  of  this  subpart  and, 
therefore,  shalj  be  a  separate  wholesale 
purchaser-reseller.  The  entity  which 
merely  holds  a  real  property  interest  in  a 
retail  sales  outlet  on  which  another 
entity  operates  the  ongoing  business 
shall  not  be  considered  the  wholesale 
purchaser-reseller  with  respect  to  that 
outlet. 

(2)  A  supplier’s  obligation  to  provide 
motor  gasoline  shall  be  determined 
separately  for  each  retail  sales  outlet  for 
which  it  has  a  supply  obligation  without 
distinguishing  between  retail  sales 
outlets  operated  by  the  supplier  and 
retail  sales  outlets  not  operated  by  the 
supplier. 

(c)  Company-operated  retail  outlets. — 
(1)  Automatically  allowable 
reassignments.  Each  entity  which 
operates  two  or  more  retail  sales  outlets 
which  are  supplied  by  a  common 
supplier  may  reassign  without  ERA 
approval  all  or  any  part  of  the  allocation 
entitlement  of  a  retail  sales  outlet  which 
it  operates  (including  the  allocation  from 
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a  retail  sales  outlet  at  which  it  intends 
to  go  out  of  business)  to  another  retail 
sales  outlet  which  it  operates  or  supplies 
or  will  operate  or  supply,  provided  that:  ' 

(i)  the  supplier  that  physically 
delivered  product  to  the  outlet  from 
which  the  allocation  is  reassigned  is 
able  to  supply  the  other  locations; 

[Alternative  in  addition  to  subparagraphs 
(i)  and  (iii):  (ii)  the  allocation  entitlement 
from  an  outlet  within  an  SMSA  will  remain 
within  the  same  SMSA  or,  if  the  outlet  is  not 
within  an  SMSA,  the  allocation  entitlement 
will  remain  within  the.same  or  contiguous 
counties;] 
and 

(iii)  the  firm  making  the  adjustment 
maintains  a  contemporaneous  written 
record  of  the  adjustment. 

[Alternative,  if  alternative  in  paragraph 
(c)(1)  is  included:  (2)  Adjustments  upon 
application.  An  entity  which  operates  more 
than  one  retail  sales  outlet  and  which  intends 
to  go  or  goes  out  of  business  at  one  or  more 
such  retail  sales  outlets  may  apply  to  ERA  for 
an  adjustment  to  the  base  period  volumes  of 
its  retail  sales  outlets  which  will  remain  in 
business  and  to  which  it  is  not  permitted  to 
reassign  the  allocation  imder  paragraph  (c)(1) 
of  this  section.  ERA  may  allow  such 
adjustments  to  the  extent  that  the  vacating  of 
business  at  a  particular  retail  sales  outlet 
does  not  result  in  an  inequitable  distribution 
of  motor  gasoline  in  the  market  areas  served 
by  the  entity  and  that  such  an  adjustment 
would  not  otherwise  be  inconsistent  with  the 
objectives  of  the  allocation  program. 
Adjustments  made  under  this  paragraph  may 
not  be  certified  to  a  wholesale  purchaser- 
reseller's  supplier  under  §  211.13(c).] 

(d)  Directly-supplied  independent 
retail  sales  outlets.  Tlie  supplier  of  an 
independent  retail  sales  outlet  that  goes 
out  of  business  may  reassign  without 
ERA  approval  all  or  any  part  of  the 
allocation  of  the  outlet  to  other 
independent  retail  sales  outlets  that  it 
supplies,  or  will  supply,  provided  that: 

(1)  the  supplier  that  physically 
delivered  product  to  the  closed  outlet  is 
able  to  supply  the  retail  sales  outlets  at 
the  other  locations; 

[Alternative  that  would  be  included  in 
alternative  in  paragraph  (c)  is  included:  (2) 
the  allocation  entitlement  from  a  closed 
outlet  that  was  within  an  SMSA  will  remain 
within  the  same  SMSA  or,  if  the  closed  outlet 
was  not  within  an  SMSA,  will  remain  within 
the  same  or  contiguous  counties;] 

(3)  the  allocation  is  not  transferred  to 
a  successor  on  the  same  site  under 
paragraph  (g)  of  this  section; 

(4)  the  allocation  is  not  reassigned 
under  paragraph  (c)  of  this  section  to 
other  outlets  operated  by  the  same 
entity  that  operated  the  closed  outlet; 
and 

(5)  the  firm  making  the  adjustment 
maintains  a  contemporaneous  written 
record  of  the  adjustment. 


(e)  Loss  of  allocation  entitlement  for 
^oing  out  of  business.  (1)  A  wholesale 
purchaser-reseller  which  operates  a 
retail  sales  outlet  shall  be  deemed  to 
have  gone  out  of  business  with  respect 
to  that  outlet  for  purposes  of  §  211.11  if 
it  vacates  the  site  on  which  it  conducts 
such  business.  Notwithstanding  the 
foregoing,  an  independent  marketer 
shall  not  be  deemed  to  have  gone  out  of 
business  if  (i)  the  independent  marketer 
vacates  the  site  on  which  it  formerly 
operated  a  retail  sales  outlet,  (ii)  the 
former  site  is  closed  as  a  retail  sales 
outlet  or  is  operated  as  such  by  a  firm 
that  is  not  an  independent  marketer,  and 
(iii)  the  independent  marketer  that 
occupied  the  former  site,~within  a 
reasonable  period  of  time,  as 
determined  by  ERA,  reestablishes 
another  retail  sales  outlet  at  another 
location  serving  substantially  the  same 
customers  or  market  that  was  served  by 
the  former  site. 

(f)  Suppliers  of  retail  sales  outlets.  (1) 
The  supplier  of  a  retail  sales  outlet  shall 
be  that  firm  which  actually  furnishes  or 
physically  delivers  the  gasoline  to  the 
retail  sales  outlet.  The  operator  of  one  or 
more  retail  sales  outlets  shall  not  be 
considered  the  supplier  of  its  own  retail 
sales  outlets  unless  it  operates  a 
terminal  facility  from  which  it  furnishes 
a  product  to  each  outlet  or  unless  it 
otherwise  physically  delivers  the 
gasoline  to  each  outlet. 

(2)  Whenever  an  operator  of  a  retail 
sales  outlet  goes  out  of  business  with 
respect  to  that  retail  sales  outlet  under 
paragraph  (e)  of  this  section,  the 
supplier  of  that  outlet  shall,  in 
calculating  its  allocation  fraction, 
remove  the  amount  of  the  allocation 
entitlement  of  that  retail  sales  outlet 
from  its  supply  obligation,  unless  the 
right  to  such  allocation  has  transferred 
to  a  successor  wholesale  purchaser- 
reseller  under  paragraph  (g)  of  this 
section  or  has  been  reassigned  to  other 
retail  sales  outlets  under  paragraphs  (c) 
and  (d)  of  this  section,  in  which  case  the 
supply  obligation  is  transferred  to  said 
other  outlets. 

(g)  Transfer  of  entitlement.  Whenever 
a  wholesale  purchaser-reseller  is 
deemed  to  have  gone  out  of  business  in 
accordance  with  paragraph  (c)  of  this 
secton,  the  right  to  an  allocation  with 
respect  to  the  retail  sales  outlet  shall  be 
deemed  to  have  been  transferred  to  its 
successor  on  the  site,  provided  such 
successor  established  the  same  ongoing 
business  on  the  site  within  a  reasonable 
period  of  time,  as  determined  by  ERA, 
after  its  predecessor  vacates  the 
premises. 

9.  Paragraph  (b)  of  §  211.107  is  revised 
to  read  as  follows: 


§211.107  Method  of  allocation. 
***** 

(b)(1)  General.  Except  as  provided  in 
this  paragraph,  allocations  of  motor 
gasoline  to  retail  sales  outlets  and  other 
purchasers  shall  be  made  as  specified  in 
§  211.10. 

(2)  Separate  fractions  for  separate 
brands,  (i)  A  wholesale  purchaser- 
reseller  which  purchases  more  than  one 
brand  of  motor  gasoline  from  other  firms 
may  maintain  separate  allocation 
fractions  for  its  different  brands  of 
motor  gasoline  supplied  to  purchasers 
which  maintain  the  same  respective 
brands. 

(ii)  A  wholesale  purchaser-reseller 
maintaining  separate  allocation 
fractions  for  different  brands  of  motor 
gasoline  under  subparagraph  (b)(2)(i)  of 
this  section  shall  supply  motor  gasoline 
to  its  independent  unbranded  wholesale 
purchaser-resellers,  unbranded  retail 
sales  outlets  that  it  operates  and 
ultimate  consumers  at  any  one 
allocation  fraction  of  no  less  than  the 
lowest  allocation  fraction  supplied  to 
any  branded  purchaser  and  no  greater 
than  the  highest  allocation  fraction  that 
it  maintains  for  any  branded  purchaser. 

(iii)  A  wholesale  purchaser-reseller 
shall  maintain  a  contemporaneous 
written  record  of  its  determinations  to 
maintain  separate  allocation  fractions. 

(iv)  Notwithstanding  the  provisions  of 
§  211.13(c)(2)  of  this  Part,  a  wholesale 
purchaser-reseller  which  maintains 
separate  allocation  fractions  under  this 
paragraph,  and  is  eligible  to  receive  an 
adjustment  under  subsection  211.13(c)(1) 
as  a  result  of  a  DOE  assignment  of  or 
adjustment  to  the  base  period  use  of  a 
branded  wholesale  purchaser-reseller, 
may  certify  to  and  shall  receive  an 
upward'adjustment  to  its  base  use  from 
its  supplier  from  whom  it  purchases  the 
particular  brand  of  motor  gasoline 
supplied  to  the  firm  which  receives  the 
assignment  or  adjustment. 

(v)  Prime  Suppliers  maintaining 
separate  allocation  fractions  under  this 
section  shall  report  on  the  form  EIA-25 
as  if  they  maintained  a  uniform 
allocation  fraction. 
***** 

10.  The  following  Guidelines  are 
added  following  §  211.110  to  read  as 
follows: 

Guidelines  for  Evaluation  of  Applications  for 
Assignments  of  Supplier  and  Base  Period  Use 
to  New  Gasoline  Retail  Sales  Outlets 

Substantive  Criteria  Applicable  to 
Assignment  of  Supplier  and  Base  Period  Use. 
(a)  General,  "rhe  procedural  regulations  set 
forth  in  §  205.35(b)  the  criteria  applicable  to 
the  evaluation  of  applications  for  assignment 
of  a  supplier  and  new  base  period  use.  These 
criteria  restate  the  criteria  set  forth  in  Section 
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4(b)(1)  of  the  Emergency  Petroleum 
Allocation  Act  of  1973  applicable  to  DOE's 
overall  duties  in  promulgating  and  applying 
the  Mandatory  Petroleum  Allocation  and 
Price  Regulations. 

Like  the  criteria  of  Section  4(b)(1)  of  the 
EPAA,  the  various  criteria  of  §  205.35(b)  are 
to  be  applied  only  “to  the  maximum  extent 
possible.”  As  applied  to  a  particular  set  of 
circumstances,  these  criteria  may  not  only  be 
difficult  to  apply  but  also  conflicting.  As  the 
courts  have  said  in  applying  the  various  goals 
of  Section  4(b)(1), 

.  .  .  “[t]he  goals  are  inherently 
inconsistent,  and  no  regulation  could  promote 
all  of  them  at  the  same  time.  Congress 
recognized  this  in  saying  that  the  regulations 
shall  provide  for  them  ‘to  the  maximum 
extent  practicable.'  A  balancing  of  goals  is 
required,  and  Congress  has  left  the  details  of 
this  balancing  to  the  [Department  of  Energy], 
Union  Oil  Co.  v.  FEA,  —  F.  Supp.  — ,  Fed. 
Energy  Guidelines  |26,007,  at  p.  26,098  (C.D. 
Cal.  1974):  see  also  Air  Trans.  Ass’n  of 
America  v.  FEA,  382  F.  Supp.  437  (D.C.  1974).” 
Thus,  DOE  should  be  guided  by  the  criteria  of 
§  205.35(b)  but  should  have  considerable 
discretion  in  balancing  one  against  the  other. 

(b)  Whether  to  Assign  a  Supplier/ 
Purchaser  Relationship. 

(i)  DOE  will  establish  a  supplier 
relationship  only  if: 

(A) (1)  The  allocation  fraction  of  the 
immediate  supplier  to  the  outlet  and  all  other 
suppliers  to  the  outlet  (including  the  refiner- 
supplier)  is  greater  than  or  equal  to  one  (1.0) 
or  such  other  fraction  specified  by  the 
national  office  of  ERA  and  has  been  at  that 
level  for  at  least  three  months;  and 

(II)  All  of  the  suppliers  (including  the 
refiner-supplier)  to  the  outlet  are  willing;  or 

(B)  The  assignment  is  necessary  to  satisfy 
real  growth  in  gasoline  demand  that  cannot 
be  met  by  other  outlets  in  the  area.  [Note: 
Under  the  second  alternative  proposal, 
subparagraphs  (b)(i)(A)(I)  and  (b)(i)(B)  would 
not  be  included.  A  provision  would  be 
included  to  prohibit  refiners  from  increasing 
market  shares  of  company-operated  outlets.] 

(ii)  Notwithstanding  that  the  conditions  in 
subparagraph  (i)  above  may  be  satisfied,  the 
DOE  may  deny  the  application  if  the  granting 
of  an  assignment  would  seriously  jeopardize 
the  competitive  viability  of  existing 
independent  marketers  as  a  class  or 
individually.  A  denial  may  be  based  upon  a 
finding  that  an  assignment  would  cause 
probable  serious  financial  impairment  to  a 
particular  independent  marketer,  or  that  the 
volume  of  business  enjoyed  by  the 
independent  segment  in  that  marketplace 
would  be  substantially  and  permanently 
reduced. 

(iii)  Consideration  of  Applications  for 
Retail  Sales  Outlets  to  be  Built  in  the  Future. 
DOE  has  encouraged  operators  of  potentially 
new  retail  sales  outlets  to  apply  for  DOE 
assignment  of  a  supplier/purchaser 
relationship  and  a  base  period  use  prior  to 
construction  of  the  new  outlet.  See 

§  211.12(e).  This  policy  was  established  to 
prevent  any  hardship  which  might  result  from 
a  failure  to  obtain  an  assigned  supplier  or 
base  period  use  following  the  operator’s 
expenditure  of  construction  funds  and 
assumption  of  other  obligations  connected 


with  the  proposed  new  retail  sales  outlet. 
Consequently,  consideration  of  an 
apphcation  should  not  be  delayed  merely 
because  a  retail  sales  outlet  is  not  currently 
operational.  However,  aggrieved  persons 
must  be  given  an  opportunity  to  demonstrate 
that  they  will  experience  harm  caused  by  the 
assignment;  such  a  demonstration  cannot 
normally  be  made  until  the  likely  supply/ 
demand  situation  at  the  time  the  assignemnt 
will  become  effective  is  known. 

Approvals  of  such  applications  may  be 
conditioned  upon  the  retail  sales  outlets 
being  operational  within  a  certain  period  of 
time.  Of  course,  such  assignments  should  be 
made  effective  only  upon  the  retail  sales 
outlet's  becoming  operational. 

(iv)  New  Retail  Sales  Outlets  Operating 
Solely  on  Supplies  of  Surplus  Product.  In 
some  cases  new  retail  sales  outlets  are  being 
operated  with  gasoline  purchased  from 
suppliers  which  have  certified  their  gasoline 
to  be  surplus  product  as  permitted  by 
§  211.10(g).  Such  retail  sales  outlets,  however, 
are  new  suppliers  as  defined  by  §  211.10(e) 
which  must  receive  DOE  approval  before 
they  commence  operations.  Such  approval 
should  ordinarily  be  freely  granted  to 
gasoline  retail  sales  outlets  provided  it  is 
made  clear  that  such  approvals  do  not  create 
a  supplier/purchaser  relationship  between 
the  retail  sales  outlet  and  the  supplier  of  the 
surplus  product  and  does  not  establish  a  base 
period  use  for  the  retail  sales  outlet. 
Approvals  pursuant  to  §  211.10(e)(2)  need  not 
be  conditioned  upon  application  for  a 
supplier  and  an  assigned  base  period  use. 
Operators  of  new  retail  sales  outlets  under 
§  211.10(e)(2)  should  understand,  however, 
that  unless  they  have  been  assigned  a 
supplier  and  a  base  period  use  pursuant  to 
§  211.12(e),  they  have  no  future  claim  to  a 
supplier  or  a  pro  rata  share  of  available 
supplies  in  a  period  when  there  is  no  surplus 
product. 

[Note. — ^This  appendix  will  not  appear  in 
the  CFR.j 

Appendix  A 

Executive  Summary  of  Draft  Regulatory 
Analysis 

The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  required  to  prepare  a 
regulatory  analysis  of  those  proposed 
regulations  which  either  may  have  a 
major  impact  on  the  general  economy, 
individual  industries,  or  geographic 
regions  and  levels  of  government,  or 
may  be  significant  in  that  they  affect 
important  DOE  policy  concerns  and  are 
the  object  of  public  interest.*  The 
regulatory  analysis  provides  a  written 
and  comprehensive  review  of  the  level 
and  incidence  of  impact  associated  with 
the  proposed  regulatory  actions.  The 
analysis  also  provides  a  review  of  the 


*  See  executive  Order  12044,  “Improving 
Government  Regulations"  (43  FR 12661,  March  23, 
1978)  and  the  Department  of  Energy's  Implementing 
DOE  Order  2030.1,  “Procedures  for  the  Development 
and  Analysis  of  Regulations,  Standards  and 
Guidelines”  (44FR  1032,  (anuary  3, 1979). 


problems  and  policy  objectives 
prompting  the  regulatory  proposals  anjl 
an  evaluation  of  the  major  alternatives 
to  solve  the  problems,  including  non- 
regulatory  alternatives.**  The  purpose  of 
the  analysis  is  to  ensure  that  the 
regulatory  agency  systematically  and 
comprehensively  considers  all  available 
alternatives,  so  that  the  public  welfare 
can  be  enhanced  in  the  most  efficient 
and  cost  effective  way. 

A.  Objectives  of  the  Motor  Gasoline 
Allocation  Program 

This  analysis  examines  the  problems 
and  proposed  solutions  contained  in  the 
Economic  Regulatory  Administration’s 
Notice  of  Proposed  Rulemaking  and 
Public  Hearings  on  the  Motor  Gasoline 
Allocation  Program. 

The  era’s  mandate  for  this  program 
is  set  out  in  the  Emergency  Petroleum 
Alloction  Act  of  1973.  Under  this  Act, 
the  President  is  empowered  to  enforce, 
at  his  discretion,  price  and  alloction 
controls  on  petroleum  and  petroleum 
products,  including  gasoline,  through 
September  30, 1981.  The  Act  sets  the 
following  allocation  goals: 

•  protect  public  health; 

•  maintain  public  services  and 
agricultural  operations; 

•  foster  competition  in  the  petroleum 
industry; 

•  distribute  petroleum  among  industry 
sectors  and  U.S.  regions  equitably;  and 

•  minimize  economic  disruption  and 
unnecessary  interference  with  market 
mechanisms. 

Through  the  revisions  proposed  in  this 
rulemaking,  ERA  is  seeking  to  further  all 
of  these  goals.  But  in  particular,  the 
revisions  focus  upon  promoting 
competition,  ensuring  equitable 
distribution  of  available  supplies,  and 
minimizing  economic  disruption. 

B.  Limitations  of  the  Gasoline 
Allocation  Program 

The  Gasoline  Allocation  Program  is 
designed  to  distribute  a  fixed  supply  of 
gasoline  to  a  variety  of  purchasers, 
including  gasoline  wholesalers  who 
distribute  it  through  a  retail  outlet  to  end 
users.  The  allocation  program  does  not 
apply  to  the  entire  production,  refining, 
and  marketing  process.  Rather,  it  is 
responsible  for  gasoline  distribution 
after  gasoline  leaves  the  refinery  gate. 
Unlike  a  gasoline  rationing  plan  or  an 
unregulated  market  which  allocates  - 
product,  the  allocation  program  focuses 
on  wholesalers  and  bulk  consumers. 

This  distinction  is  significant  because 
the  program  is  limited  in  its  ability  to 
respond  to  end  use  demand  changes, 
either  short  or  long  term. 


^  Federal  Energy  Guidelines,  Volume  III,  p.  39554. 
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Any  inability  to  respond  would  stem 
from  inherent  limitations  in  the  program. 
These  limitations,  which  are  described 
in  detail  below,  are  not  criticisms  of  the 
program.  Rather,  they  are  components  of 
almost  any  regulatory  structure  and 
must  be  understood  when  examining 
how  the  program  does  not  and  caimot 
respond  to  changes  in  gasoline  supplied 
and  demanded  in  the  same  manner  as  a 
free  market  would. 

To  expect  the  gasoline  allocation 
program  to  mimic  perfectly  a  free 
market  system  is  unreasonable.  No 
changes  to  the  program  can  accomplish 
that  feat.  The  program  distributes  fixed 
supplies  of  motor  gasoline  to 
wholesalers,  based  on  their  purchases 
during  an  historical  period.  The 
emphasis  of  the  program  is  on  the 
allocation  of  limited  supplies,  not  upon 
increasing  supplies  or  reducing  demand. 
Like  many  regulations,  the  program  is 
historically  based,  linking  current 
gasoline  supplies  with  base  period 
demand.  And,  the  product  supply 
guarantees  are  to  wholesalers  and  to 
industrial  and  commercial  users.  The 
guarantee  does  not  necessarily  extend 
to  motorists. 

C.  Definition  of  the  Problem  Areas  and 
Proposed  Solutions 

The  Economic  Regulatory 
Administration  has  identified  two 
serious  problem  areas  related  to  the 
distribution  of  gasoline.  The  first 
problem  area  relates  to  the  Ongoing 
nature  of  the  gasoline  alloction  program, 
which  does  not  allow  the  market  to 
respond  well  to  demand  patterns  tht  are 
changing  over  time.  The  second  problem 
area  is  crisis  related  and  concerns  the 
inability  of  the  program  to  adapt  to 
demand  patterns  that  shift  temporarily 
during  a  gasoline  shortage  such  as  the 
one  experiended  in  the  summer  of  1979. 

Market  Structure  and  Long-term 
Demand  Changes 

A  serious  shortcoming  of  a  base 
period  oriented  allocation  program  is 
that  it  risks  distorting  the  normal 
evolution  of  supplier-purchaser 
relationships  or  market  structure.  For 
example,  by  determining  supplier- 
purchaser  relationships,  the  allocation 
program  ensures  that  short  supplies  will 
generally  be  distributed  pro  rata  among 
a  supplier’s  historic  or  assigned 
customers,  wholesalers,  and  retailers. 
However,  this  also  means  that  firms 
wishing  to  enter  new  markets  or  to 
experiment  with  new  marketing 
concepts  and  to  respond  to  shifts  in 
demand  cannot  readily  obtain 
additional  supplies  through  open 
bidding.  Thus,  efficient  firms  may  be 
limited  in  their  ability  to  expand 


operations,  while  inefficient  firms  are 
protected.  As  a  result,  the  evolution  of 
the  gasoline  market  in  response  to 
competition  is  hindered. 

The  regulatory  analysis  describes 
three  major  approaches  to  alleviating 
the  adverse  effects  of  the  inflexible 
market  structure  imposed  by  the  motor 
gasoline  allocation  program.  They  me: 
make  no  program  changes;  revise  the 
program:  eliminate  the  program. 

1.  Make  no  Changes 

Maintenance  of  the  established 
program  with  its  flaws  would  be  the 
least  disruptive  in  the  marketplace  and, 
in  light  of  the  program’s  expiration  date 
of  September  30, 1981,  may  be  the  most 
desirable  course. 

2.  Replace  the  current  unusual  growth 
adjustment  with  a  revised  unusual 
growth  adjustment  provision 

The  current  rule  provides  for  one-time 
upward  adjustment  for  firms  whose 
average  monthly  purchases  during  the 
October  1978  through  February  1979 
period  were  at  least  ten  percent  higher 
than  its  purchases  in  a  base  period 
month.  The  current  adjustment  may  be 
an  inadequate  indicator  of  real  growth 
because  it  tends  to  reflect  seasonal 
variations  in  demand  rather  than 
sustained  growth.  The  proposed 
adjustment  would  correct  this  effect  by 
comparing  the  average  monthly 
purchases  of  the  October  1978  through 
February  1979  period  to  the  average 
monthly  purchases  during  the  same 
period  the  year  before.  The  new 
provision  would  also  limit  any  such 
adjustment  to  the  amount  in  excess  of  a 
ten  percent  increase. 

The  draft  regulatory  analysis 
concludes  that: 

The  proposed  adjustment  would 
mitigate  the  seasonal  effect  of  the 
existing  adjustment  and  would  measure 
real  growth  more  accurately. 

The  new  proposed  ten  percent 
deductible  feature  could  dramatically 
reduce  the  number  of  firms  qualifying 
for  the  adjustment. 

The  laige  number  of  base  period 
relationships  that  the  change  could 
affect  could  result  in  substantially 
increased  administrative  costs. 

3.  Adopt  New  Guidelines  for  New  and 
Existing  Station  Assignments 

The  current  presumption  in  favor  of 
new  station  assigiunents  would  be 
eliminated,  and  assignments  would  not 
be  made  unless  all  suppliers  were 
willing.  The  proposed  change  would 
also  provide  operators  of  existing  retail 
sales  outlets  with  substantially 
increased  opportunity  to  qualify  for 
upward  allocation  adjustments.  Two 


alternative  proposals  are  suggested.  In 
the  first  proposal,  assignments  would  be 
made  only  if  the  supplier  had  an 
allocation  fraction  of  greater  than  one  or 
some  other  fraction  specified  by  ERA. 
The  rationale  is  that  new  assignments 
are  not  appropriate  where  supplies  are 
inadequate  to  meet  existing  station 
demand.  The  second  proposal  requires 
only  willing  suppliers.  An  application 
otherwise  qualifying  could  also  be 
denied  upon  a  demonstration  that  the 
assignments  would  seriously  jeopardize 
the  competitive  viability  of  oAer  outlets 
within  the  affected  market.  In  the  first 
proposal,  assignments  could  be  made, 
irrespective  of  the  foregoing,  if 
necessary  to  meet  new  demand  within  a 
market.  'The  second  proposal  also  limits 
the  increased  volumes  that  an  existing 
station  could  receive  to  60,000  gallons 
per  month  or  to  v^umes  of  a 
comparable  station,  whichever  volume 
is  greater. 

The  draft  regulatory  analysis 
concludes  that: 

The  allocation  fraction  is  probably  an 
inadequate  indicator  of  local  supply 
conditions  and,  thus,  for  assessing  the 
appropriateness  of  new  outlet 
assignments. 

Requiring  all  suppliers  to  be  willing 
could  potentially  grant  refiners  final  say 
over  all  new  assignment  decisions. 
Currently,  a  jobber  can  declare  himself 
a  “willing  supplier”  without  the  consent 
of  his  suppliers.  However,  no  conclusive 
evidence  is  available  to  support  the 
conclusion  that  refiners  would  exert 
undue  influence  over  new  station 
applications. 

Restricting  the  procedures  for  granting 
new  assignments  would  provide  some 
protection  to  existing  stations  and  could 
impede  development  of  new,  more 
efficient  outlets. 

The  first  propiosal  would  alleviate 
inequities  being  felt  by  independent 
lessee  dealers  under  the  current 
provisions  by  granting  equal  access  to 
upward  adjustments  to  reflect  new 
demand,  and  this  could  contribute  to 
economic  efficiency. 

The  second  proposal  allows  limited 
opportunity  for  current  stations  to 
convert  to  higher  volume  outlets.  Even 
under  the  proposed  restrictions  that 
applicants  would  be  required  to  obtain 
willing  suppliers  with  a  minimum 
allocation  fiaction,  potential 
administrative  backlogs  at  regional 
offices  could  be  increased  significantly. 
The  analysis  estimates  that  a  25  percent 
increase  in  regional  staff  might  be 
required  to  respond  to  existing  station 
applications. 
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4.  Eliminate  Interim  Assignment 
Provisions 

The  proposal  would  delete  the  current 
provisions  which  (i)  allow  resellers  to 
supply  new  retail  outlets  on  an  interim 
basis  upon  the  filing  of  an  application 
and  (ii)  require  their  suppliers  to  furnish 
the  additional  volumes  pending  ERA 
action. 

Our  regulatory  analysis  concludes 
that:  The  proposed  change  would  tend 
to  curb  apparent  reseller  abuses  without 
inhibiting  legitimate  new  station 
applications. 

5.  Increase  Supplier  Flexibility  to  Shift 
Allocation  Entitlements 

The  proposal  would  grant  resellers 
and  refiners  increased  flexibility  to 
reassign  base  period  volumes  of  closed 
outlets  so  long  as  the  proportional  share 
of  product  among  company-operated 
and  independent  classes  of  purchaser  is 
maintained.  An  alternative  proposed 
would  require  volumes  to  be  kept  within 
the  same  market  or  defined  geographic 
area. 

The  draft  regulatory  analysis 
concludes  that: 

The  rule  would  increase  suppliers’ 
ability  to  respond  to  demand  changes 
since  the  base  period  and  could 
contribute  to  more  efficient  distribution 
systems. 

Its  impact  on  overall  supply  patterns 
may  be  minimal.  Without  a  downward 
certification  requirement,  jobbers 
generally  enjoy  this  flexibility  presently. 

The  “market  area”  alternative  would 
be  difficult  to  define  and  apply. 

Suppliers  may  be  in  a  position  to  use 
the  flexibility  to  exert  competitive 
pressures. 

6.  Allow  Resellers  Separate  Allocation 
Fractions  for  Separate  Brands 

The  proposed  change  would  permit 
resellers  discretion  to  maintain  uniform 
allocation  fractions  or  to  have  separate 
allocation  fractions  for  different  brands 
of  product.  Currently,  jobbers  supplied 
by  more  than  one  brand  must  apply  a 
uniform  allocation  fraction  to  all 
purchasers  irrespective  of  brand. 

The  draft  regulatory  analysis 
concludes  that:  Under  the  proposal, 
gasoline  jobbers  would  be  allowed  to 
place  their  customers  on  separate 
allocation  fractions  whenever  the 
jobber’s  suppliers  implement  separate  ^ 
fractions.  The  regulations  do  not  set 
upper  or  lower  boundaries  on  the 
allocation  fraction  to  be  applied  by 
jobbers  to  branded  retail  outlets. 
Accordingly,  although  the  regulations  do 
provide  the  flexibility  required  for 
jobbers  to  deal  with  separate  refiner 
allocation  fractions,  the  regulations  also 


leave  sufficient  room  for  discriminatory 
distribution  policies  by  jobbers. 

7.  Eliminate  the  Program 

An  alternative  to  continuing  current 
allocation  rules  or  revising  them  would 
be  to  eliminate  government  regulation  of 
the  allocation  of  gasoline.  The  draft 
regulatory  analysis  concludes: 

Elimination  of  the  allocation  program 
would  provide  a  more  responsive  and 
efficient  reallocation  of  gasoline  during 
a  shortage  characterized  by  regional 
shifts  in  demand. 

A  more  efficient  allocation  of  gasoline 
during  non-shortage  periods,  with  or 
without  price  controls,  would  result. 

Some  retail  outlets  might  exit  the 
market. 

The  market  for  gasoline  would  remain 
competitive  with  low  levels  of  seller 
concentration  and  low  barriers  to  entry. 

Temporary  Regional  Gasoline  Shortages 

Two  major  provisions  of  the  DOE 
allocation  regulations  provide  flexibility 
for  reallocation  of  gasoline  when  shifts 
in  demand  caused  excess  supply.  The 
first  is  the  state  set-aside  program.  The 
program  was  designed  to  allow  states  to 
meet  any  hardships  or  special  needs 
that  might  arise  during  a  shortage. 

A  second  provision  grants  the  DOE 
authority  to  “redirect”  gasoline  in 
response  to  imbalances.  The  redirection 
authority  provided  by  Section  211.14  of 
the  allocation  regulations  was  designed 
to  give  the  DOE  additional  flexibility 
when,  for  example,  demand  patterns 
change  as  they  did  in  1979. 

The  two  mechanisms  of  the  allocation 
program  designed  to  alleviate  excess 
supply  and  demand  were  not  responsive 
to  shifts  in  demand  which  occurred  in 
the  summer  of  1979.  As  a  result,  the 
excess  supply  of  gasoline  in  rural  areas 
was  not  reallocated  to  urban  areas. 

This,  in  turn,  let  to  excess  demand  in 
some  urban  areas,  most  dramatically 
evidenced  by  long  lines  of  motorists  at 
gasoline  stations,  which  persisted  even 
though  gasoline  was  available. 

Available  reallocation  mechanisms 
were  not  used  effectively  to  reallocate 
surplus  supply.  The  ERA  has  considered 
five  proposals  to  improve  the 
responsiveness  of  the  allocation 
program  during  any  future  disruption  in 
the  supply  of  gasoline.  Several  of  these 
proposals  are  not  included  in  the  Notice 
of  ftoposed  Rulemaking,  but  have  been 
analyzed. 

1.  Continue  Reliance  on  the  State  Set- 
aside  Provision 

The  state  set-aside  program  faced  a 
major  challenge  in  the  spring  and 
summer  of  1979  when  it  was  called  upon 
to  help  bring  relief  to  localized  supply 


disruptions  as  evidenced  by  long 
gasoline  lines.  The  crises  brought  forth 
problems  of  set-aside  program  as  it  then 
existed. 

The  regulatory  analysis  concludes 
that: 

The  ERA  is  currently  making  changes 
to  the  state  set-aside  program  that 
should  improve  its  efficiency. 

The  state  set-aside  program  cannot 
solve  either  multi-state  supply-demand 
problems,  and  should  not  be  relied  upon 
to  correct  long-term  supply  imbalances. 

2.  Grant  Priority  Allocation  Level  for 
Low  Volume  Stations 

This  proposal,  which  has  not  been 
included  in  the  NOPR,  would  provide 
that  the  first  20,000  gallons-per-month  of 
the  base  period  use  of  all  retail  sales 
outlets  would  not  be  subject  to  a 
supplier’s  allocation  fraction.  An 
alternative  approach  would  limit  this 
new  priority  allocation  level  to  outlets 
located  in  certain  urban  SMSA’s  or 
other  defined  urban  areas.  No  further 
action  on  this  proposal  is  anticipated. 

The  draft  regulatory  analysis 
concludes  that: 

Even  if  allocations  flow  to  stations  as 
intended,  the  proposed  levels  would 
probably  not  provide  an  adequate 
incentive  to  decrease  hours  of  operation. 

Adjustments  would  be  made  at  the 
expense  of  non-priority  users  which, 
during  a  shortage,  could  tend  to 
aggravate  lines  at  retail  outlets. 

Gasoline  would  tend  to  flow  from 
larger,  more  efRcient  size  outlets  to 
smaller,  less  efficient  outlets. 

If  rural  areas  are  served  by  a  large 
proportion  of  small  gasoline  stations, 
gasoline  could  be  reallocated  fi'om 
urban  areas  to  rural  areas. 

3.  Provide  Temporary  Allocation 
Adjustments  for  Areas  Experiencing 
Shortages 

Provide  ERA  with  authority  to  redirect 
gasoline  to  areas  in  which  the  majority 
of  the  retail  outlets  are  experiencing 
significant  gasoline  lines.  One  proposal 
would  authorize  the  ERA  to  increase  by 
1,000  gallons  per  month  the  base  period 
use  of  all  outlets  located  in  certain 
SMSA’s  or  other  defined  geographic 
areas.  An  alternative  proposal  would 
allow  an  increase  of  two  percent  of  an 
outlet’s  base  period  volume  up  to  a 
ceiling  of  5,000  gallons. 

The  draft  regulatory  analysis 
concludes  that:  Because  a  number  of 
factors  can  combine  to  contribute  to 
localized  shortages  that  result  in 
gasoline  lines,  there  probably  is  no 
single  set  of  common  characteristics  that 
are  present  in  each  case.  Supply 
availability,  inventory  management 
practices,  and  demand  psychology  can 
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all  result  in  lines.  Furthermore,  it  is  fair 
to  assume  that  future  shortages  will 
affect  areas  with  different  numbers  of 
outlets  and  different  size  distribution  of 
outlets.  The  shortages  themselves, 
moreover,  will  probably  vary  in 
magnitude  and  duration.  Thus,  any  fixed 
reallocation  method  based  on  pre¬ 
defined  geographic  designations,  outlet 
size  and  location  is  inappropriate. 

4.  Redirect  Gasoline  to  Areas 
Experiencing  Significant  Gasoline 
Lines. 

To  combat  the  problem  of  shifts  in 
demand  during  a  shortages  of  gasoline 
that  leave  some  areas  with  temporary 
surpluses  and  others  with  exacerbated 
shortages,  the  ERA  could  be  authorized 
to  reallocate  gasoline  to  areas  in  which 
a  majority  of  retail  outlets  face  customer 
queues.  This  authority  could  be  used 
after  the  states  and  localities  exhausted 
the  means  of  their  disposal  to  solve  the 
problem.  The  draft  regulatory  analysis 
finds  that: 

The  information  necessary  for 
implementation  of  such  a  program 
during  a  shortage  takes  several  months, 
even  under  optimal  conditions  and 
efficiency.  This  is  too  long  to  be  of  much 
assistance  in  a  shortage  such  as  the  1979 
shortage. 

The  required  state  and  local  actions, 
verification  and  allocation  mechanism 
would  be  too  awkward  and  slow  to 
provide  the  prompt  reallocation  of 
gasoline  required. 

In  shortages  more  protracted  than  the 
one  that  occurred  in  1979,  there  is  no 
guarantee  of  excess  supply  will  appear 
in  rural  areas  for  reallocation  to  urban 
areas. 

5.  Allow  Governors  to  Redirect  State 
Supplies 

The  proposal  would  enable  the 
governor  to  require  suppliers  to  redirect 
petroleum  product  from  surplus  to 
shortage  areas  within  the  state.  Current 
regulations,  which  allow  refiners  and 
importers  to  redirect  at  their  discretion, 
have  been  ineffective  in  diminishing  or 
equalizing  intrastate  shortages. 

The  regulatory  analysis  concludes 
that:  The  proposal  needs  clarification. 
Moreover,  the  objectives  can  be  more 
readily  attained  by  amending  the  set- 
aside  authority  rather  than  changing 
§  211.14(b). 

(FR  Doc.  80-17850  Filed  6-11-80;  8:45  am] 
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50  CFR 

20  . 37847 

.  222 . 39875 

223  . 39875 

224  . 39875 

225  . 39875 

226  . 39875 

227  . 39875 

230  . 37451 

255 . 37852 

260 . 39275 

611 . ; . 37695,  39876 


iv 


Federal  Register  /  Vol.  45,  No.  115  /  Thursday.  Jime  12. 1980  /  Reader  Aids 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish  all  This  is  a  voluntary  program.  (See  OFR  NOTICE 
documents  on  two  assigned  days  of  the  week  FR  32914,  August  6,  1976.) 

(Monday /Thursday  or  Tuesday/Friday). 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/ APHIS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/FAA 

USDA/FNS 

DOT/FAA 

USDA/FNS 

DOT/FHWA 

USDA/FSQS 

DOT/FHWA 

USDA/FSQS 

DOT/FRA 

.  USDA/REA 

DOT/FRA 

USDA/REA 

DOT/NHTSA 

MSPB/OPM 

DOT/NHTSA 

MSPB/OPM 

DOT/RSPA 

LABOR 

DOT/RSPA 

LABOR 

DOT/SLSDC 

HEW/FDA 

DOT/SLSDC 

HEW/FDA 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  publication  on  Comments  on  this  program  are  still  invited.  the  Federal  Register,  National  Archives  and 

a  day  that  will  be  a  Federal  holiday  will  be  Comments  should  be  submitted  to  the  Records  Service,  General  Services  Administration, 

published  the  next  work  day  following  the  Day-of-the-Week  Program  Ckiordinator.  Office  of  Washington,  D.C.  20408 

holiday. 


REMINDERS 


Rules  Going  Into  Effect  Today 

ENERGY  DEPARTMENT 

Conservation  and  Solar  Energy  Office — 

31604  5-13-80  /  Urban  Waste  Demonstration  Facilities 

Guarantee  Program 

FEDERAL  ELECTION  COMMISSION 

31292  5-13-80  /  Federal  Election  Campaign  Act;  access  to  public 

records 

31291  5-13-80  /  Public  records  and  Freedom  of  Information; 

implementation 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Food  and  Drug  Administration — 

31303  5-13-80  /  Use  of  dimethylsulfoxide  (DMSO)  in  humans; 

clinical  testing  and  investigational  use  requirements 
revoked 

TRANSPORTATION  DEPARTMENT 

Coast  Guard — 

31110  5-12-80  /  Unslaked  lime  shipping  requirements 

List  of  Public  Laws 

Last  Listing  June  11, 1980 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today’s  List  of  Public 
Laws. 


ORDER  NOW! 


Directory 
of  Federal 
Regional 
Structure 

Revised  as  of  May  8, 1979 

The  Directory  serves  as  a  guide  to  the  regional 
administrative  structure  of  the  departments  and 
agencies  of  the  Federal  Government. 

Designed  to  provide  the  public  with  practical 
information  about  regional  offices,  the  Directory  is 
particularly  useful  to  citizens  residing  outside  the 
Nation’s  Capital. 

Included  in  the  Directory  is  a  map  showing  the 
10  standard  Federal  regions  followed  by  tables 
listing  the  key  personnel,  addresses,  and  telephone 
numbers  for  agencies  with  offices  in  those  regions. 
In  addition,  maps  and  tables  are  provided  for  those 
agencies  with  regional  structures  other  than  that  Cf 
the  standard  regional  system. 

Compiled  by  Office  of  the  Federal  Register, 
National  Archives  and  Records  Service, 

General  Services  Administration 

Order  from  Superintendent  of  Documents, 

U.S.  Government  Printing  Office, 

Washington,  D.C.  20402 


Price  $3.50 


ORDER  FORM 


Enclosed  is  $ 


Mail  To;  Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  D.C.  20402 


check. 


□  money  order,  or  charge  to  my 
Deposit  Account  No. 

I'l  I  1  I  n  i-n 

# 

Order  No _ 


Credit  Card  Orders  Only 

Total  charges  $ _ Fill  in  the  boxes  below. 


Credit 
Card  No. 


Expiration  Date 
Month/Year 


Please  send  me _ copies  of  the  Directory  of  Federal  Regional  Structure,  at 

$3.50  per  copy.  Stock  No.  022-003-00997-3 

Name— First,  Last 

I  I  I  1  IJ  M  I  i 


Street  address 


LiJJ. 


Company  name  or  additional  address  line 
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Foreign  handling 

MMOB 

OPNR 

UPNS 

Discount 

Refund 

